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| NTRODUCTI ON AND WEL COVE

RUTH DAY

| would Iike to thank you all for attending. We're
proud to have representatives from 16 countries here in
a nost beautiful city that sonehow has managed to be
both entrepreneurial and human in scale all at the sane
tinme.

There have been remarks that while conputers get tw ce
as smart and half as expensive every two years, the
sanme cannot be said of |awers. However that may be, |
actually agree with the first part, | think we get
twice as smart.

However that may be, our programtoday is a conbination
of gl obal or cross border |law and the Internet. And
that programis unusual and to sone extent unique. It's
a special opportunity and a rare one to exan ne
specific events over the |ast year in a |arger context
to frame questions and perhaps even to devel op sone

i nsights on issues which are of enornous inportance.

There is a phenonenal concentration of brain, power,
experience and vision in this roomtoday. If you wll
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allow us to take advantage of it by assum ng an active
role in these proceedings, we will leave, | think, with
a sense of considerable acconplishnent. W thank you
again for being here.

We're welconed to California this norning by California
Assenbly nmenber Marco Firebaugh. Assenbl yman Firebaugh
represents East L. A, he's Chair of the Budget sub-
commttee on Information, Technol ogy and Transportation
and, in that position, conmands a seat in which he can
see the devel opnent of the Internet and technol ogy in
California. Thank you for joining us.
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MARCO FI REBAUGH

Thank you and good norning. It is truly ny pleasure to
wel conme you to California on behalf of our state and on
behal f of our state |egislature. You have inportant
work to do over these next couple of days. In sone
ways, | envy you. Now, you're here in San Francisco,
which is not only host of a wonderful environment but
is awrld-class city with an eclectic, dynamc
econony, i nformation-based econony.

On the other hand, you have an enornous task. You know,
on this eve of the new century, in a tinme when
information, commerce, intelligence is transmtted in
mlliseconds, we do have to devise ways to cope with
the i nherent chall enges of a gl obalized world.

As you know, the Internet can bridge the gap between
information rich and information poor and it can put
that information in the hand... in the (...) and power
that that holds wthin the reach of the powerless. W
think that it can help us, help us address many of the
ills that afflict our nodern often di sconnected

soci ety.

As it was nentioned, I'mprivileged to service as
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Chai rman of the Legislature Budget sub-commttee with
jurisdiction over technology investnments in California.
| represent a district in Southern California with
about 450, 000 peopl e.

| recently visited a state-of-the-art hospital just
outside ny district and there | learned a little nore
about the use of Internet technol ogy in making nedicine
nore effective, nore efficient and nore hunmane. |
visited this hospital that had a state-of-the-art
technol ogy, as | nentioned, it boosted of a Neonat al
Acute Care Centre, one of fewin the Southern
California area.

You know, in that ward, | saw infants receiving the
nost advanced care anywhere in the world. Doctors were
comuni cating with col | eagues across the gl obe via the
Internet, nurses were placing nedicinal orders,
transferring data across the Internet. Really, |

t hought what was the nost inportant thing was that

not hers who were | ocated in hospitals, sonetines many
many mles away, used renpte caneras, |nternet

technol ogy, to look in on their babies, to conmunicate
Wi th nurses, to perhaps nake the delivery of nedicine a
littl e nore humane.
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And so, in a lot of ways, Internet can help us, can
hel p us be nore efficient, we can be nore effective
and, in fact, we can be nore humane. But as you know,
t he advance of technol ogy presents enornous chal |l enges,
chal l enges that | think we have responsibility to
devel op policy solutions for.

And so, in a globalized world many of the rules before
us, many of the rules of the past and present continue
to be very local, sonetines very parochial. And the
rules are constantly being tested by new technol ogi es,
by new applications, by the fluidity of capital across
borders, across nations. And while the Internet is
borderless, law and policy often is not. So, we remain
in many ways in a conpartnentalized world,
conpartnental i zed by national identities, by regional
and |l ocal |laws and norns. W' ve got to find our way out
of that conundrum

And so, the work before you is essential. The task of
identifying ways to ensure the continued vibrancy of

t echnol ogi cal advancenent nust create an environnment
that fosters confidence in an Internet econony, that
invites traditional econonmes to participate
intelligently and aggressively in el ectronic conmerce,
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that entices snmall and nedi um si zed businesses to help
us grow our el ectronic econony.

And so, I'd like to suggest to you that you are

uni quely positioned to hel p us solve these problens.

You are | earned thinkers and capable practitioners from
around the globe and in many ways this body presents a
uni que opportunity to solve these gl obal issues. You' ve
recogni zed that the devel opnent of international policy
requires international thinking.

And so, as Californians, we are very proud of what

we' ve achi eved here, we're proud of our thriving
econony, our information-based econony, our

t echnol ogi cal advancenent, but we realize that we don't
have a nonopoly on brilliant m nds. And we | ook to al
of you from around the globe to help us devise policy
that will help us reach the future strong and healthy
and ever-grow ng.

| welcone you to California, | thank you for your
i nvol venent and | w sh you godspeed.
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RUTH DAY

Thank you. | particularly want to thank Assenbl yman

Fi rebaugh for rem nding us that, while we tal k about
B2C, B2B, econonm c efficiencies, abstract concepts that
what is at base here are people and their |ives and
maki ng them better everywhere. So, thank you for that
rem nder.

Next, I'd like to introduce two peopl e that have been
extrenely inportant in this conference. The first,
Denis Henry is the Chairman of the Wrking Goup on
Jurisdiction for the Internet Law and Policy Forum He
has been instrunmental in putting this together and we'd
| i ke to recognize and thank him He is the Vice-
President for Regulatory Law at Bell Canada. Thank you,
Deni s.

And it is also ny distinct pleasure to introduce the
Chairman of the Internet Law and Policy Forum Masanobu
Katoh. M. Katoh is the General Manager of the

Washi ngton O fice of Fujitsu Ltd. That is his title,

t hat does not begin to describe who he is and what he
does. He's candidate for the | CANN Board and a
respected authority around the gl obe on Internet |aw
and policy. M. Katoh.
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Common themes from Jurisdiction |I: Building Conference
in a Borderless Medium

MASANOBU KATOH

Thank you very nmuch, Ruth, and thank you very nuch
Honour abl e Marco Firebaugh who has to catch up anot her
pl ane right now and again | thank you for, you al
taking tinme with us.

Good norning, Ladies and Gentlenen, and wel cone to |ILPF
Annual Conference. As you all know, our topic over the
next two days is jurisdiction, global networks/I ocal
rules. In many ways, this conference is a continuation
of last year's |ILPF Conference in Mntreal, which was
entitled "Jurisdiction: Building Confidence in A
Borderl ess Medi uni'.

W' Il be exploring many of the simlar thenmes as |ast
year, sonetinmes wth the sanme speakers. However, there
have been many i nportant devel opnents in the field of
jurisdiction this year, particularly as jurisdiction
relates to e- Commerce.

I"d like to take just a few mnutes to review the past
year's devel opnents and link themto sonme of the issues

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
_11_

that we wll focus on over the next two days.

Il will start with last year's conference in Mntreal.
The goal of the Montreal Conference was to explore
basic | egal concepts of cross border jurisdiction and
to create a conmmon | evel of understanding of the series
of legal issues and policy considerations.

The programincluded a conparative analysis of the
rules for jurisdiction in different substantive |egal
areas, and exam ned approaches for both business to
busi ness transactions and for business to consuner

el ectronic commerce. Although there were differences of
opi nion on many particul ar issues, consensus could be
detected on a nunber of broader thenes identified by
the experts at the neeting.

Not surprisingly, nmany of these thenes touch on
consuner protection issues. These thenes incl uded:

First, the inportance of effective cross border

enf orcenment nechani snms. A cross border jurisdiction
anal ysi s includes not one but three distinct |egal
guestions. Does the court have the |legal authority to
hear a case involving a party outside its physical
boundari es? What rule of |aw would apply? And third,
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wi |l a judgenent be enforced in the honme court of a
renote party?

O these three | egal questions, the third, enforcenent
in a party or vendor's hone jurisdiction is probably
the nost inportant one. The cost-effective cooperation
of the renote case is essential, not only for
enforcenment of the ultimte judgnent, but often for
bui l di ng the case against the renote party through

di scovery of relevant docunentation.

The second thene was the inportance of the

har noni zati on of substantive | aws. Conference
participants spent a significant anount of tine
defining and exploring the potential for

"har noni zati on" of substantive provisions. Legal
experts and other participants observed that the
concerns over which | aw applied dimnished to the
extent that the choices were simlar.

Conference participants were realistic about the
chal l enges and the difficulties of achieving broad

i nternational harnoni zation. Conference participants

al so noted that the basic consunmer protection |law of a
nunber of trading partners included prohibition against
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fraud and suggested that such |laws offered an useful
first target for harnonization efforts.

The third thenme was the useful ness of a sectoral
approach to the jurisdiction in questions. Each of the
| aws i nvol ves different players with different degrees
of power relative to the players including consuners.
The choice of |aw and the choice of forumrules
appropriate for one sector may not be appropriate for
ot her sectors. Accordingly, it mght be nore useful to
seek sectoral solutions, for instance: financial
services, intellectual property rights and torts rather
than a universal solution

The fourth theme was the inportance of recognizing the
di fferences between good actors and bad actors in the
busi ness worl d and the useful ness of a code of conduct.
Responsi bl e busi nesses ask for relief froma
multiplicity of conflicting regulatory systens,
precisely because it is their practice to conply. Those
busi nesses experience the cost burden of that
conpliance. Good actors seek to reduce the cost by
conplying with uni form code of conduct. At the sane
time, they join consuners in seeking a systemin which
bad actors, those which engage in fraud or
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i ntentional deception or cause repeated harmw || feel
the full force of |aw

The fifth theme was the inportance of consuners' own
actions. Consuner protection is very nmuch a conbination
of legal protection and informal self-protection. In
everyday life, consuners protect thenselves in a
variety of ways. They buy from stores and choose brands
whi ch have a reputation of quality and they contact the
merchant directly to resolve matters if they receive
defective nerchandise or are billed incorrectly. The

wi se vendors will honour these informal neans of self-
protection or they face | oss of custoners.

The Internet offers consuners the neans to engage in a
simlar self-protective neasures online. The clear
consensus was that proposals for choice of law in the
forum particularly for application of the rule of a
consuner's domcile, nust be understood in ternms of its
i npact on the consuner's time-honored neans of
protecting thensel ves. To whatever extent that

"dom cile" choice of |aw and the forumrul es place
undue enphasis and reliance on the | egal rather than
informal protections, the rules do the consuner no
favour.
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The sixth thenme was the inportance of Alternative
D spute Resol ution nmechani snms. Conference participants
uniformy agreed that the devel opment of inexpensive
effective renedi es should be a fundanental goal for a
consuner el ectronic comrerce. Consumer protection
agencies face significant territorial limtations on
their investigative and the enforcenent powers. The
expense of court proceedings is likely to be
prohi bitive in many consuner disputes. At the sane
time, the power of the nmediumfor fast, effective
online dispute resolution was recogni zed.

The seventh and the |ast thene was the inportance of a
coordi nated, nultifaceted approach. Conference
participants agreed that protecting the consuners and
bui | di ng confidence in the electronic nedi umwoul d
require a coordinated nultifaceted approach, including
har noni zati on of national |aws on a sectoral basis,
cooperation anong governnents to enforce shared rul es
and increased reliance on alternative nmechani sns

i ncludi ng the Code of Conduct, Alternative Dispute
Resol uti on Mechani snms, seal prograns and the |ike.

| LPF Executive Director, M. Day, presented this
summary at a Novenber 19, 1999 hearing of European
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Comm ssion on proposals for conflicts of |law and a
choice of forum On the basis of these points of
consensus, Ruth nmade the follow ng recomendation to
t he Comm ssi on.

“In ILPF s view, a rush to decision for rules within

t he European Union may well |eave consuners with an
illusion of protection, even for electronic trade
within the EU Menber States. Consuner protection has
traditionally relied both on active | aw enforcenent and
W se consuners acting on their own behalf using the
tools available to themin |l ocal and alternative ways.

To whatever extent a choice of |aw rul e overenphasi zes
national |egal protections w thout concom tant
recognition of the potential for effective and

conpl enentary neans of online protection now being

di scussed in the broader international context, that
choice may not be to consuners' ultimate benefit. The
| LPF urges the Conm ssion to choose a path which w |
provi de consuners the optimum m x of |egal rules,
cooperative enforcenent, and alternative protections
which will work both within the EU and in a | arger

i nternational context."
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The next inportant devel opnent, relating to
jurisdiction was the February 2000 Otawa neeting on
the draft convention of Jurisdiction and Foreign
Judgnents of The Hague Conference. As many of you know,
a focus of the neeting was el ectronic commerce and
international jurisdiction. For many nenbers of the
Hague Conference, this neeting was the first exposure
to the jurisdiction issues posed by electronic
conmer ce.

| LPF participated in the OQtawa neeting by submtting
the foll ow ng observations.

1) the rules for e-Conmmerce should not be carved out
for separate consideration. Proceeding with one set of
a convention nmarked "for traditional trade only," while
carving out electronic commerce will |eave the rules
for e-Commerce in legal linbo and only increase | egal
uncertainty for e-Comrerce.

2) The expert group will be an excellent venue in which
to exam ne the inplications of electronic networks as a
medi um for transborder trade. Understanding the
inplications of the new mediumand in turn, the inpact
of traditional and proposed jurisdictional rules on the
gromh of e-Commerce is an extrenely inportant inquiry,
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but the answers are not yet clearly cut.

3) Finding workable, effective, and harnoni zed
jurisdictional rules for transborder electronic
commer ce and comuni cations is an extrenely inportant
task. Gven the inportance of the end result, the task
shoul d not be undertaken in haste or absence of a
common under standing of the inplications.

W will be hearing a | ot about The Hague Conference
over the next couple of days.

The next inportant devel opnent is the rel ease of the
report of the American Bar Associations Transnati onal
Jurisdiction Project. This report considers the
relevant issues in a thoughtful, conprehensive, and
conprehendi ble way. | | ook forward to hearing fromthe
participants in the project.

The final inportant developnment I'd like to nention is
the Uniform D spute Resol ution Procedure adopted at the
end of | ast year by the Internet Corporation for

Assi gned Nanmes and Nunbers, or using the acronym we
know and | ove, I CANN s UDRP. As you all know, | CANN
established the UDRP as a qui ck and inexpensive way to
handl e domai n nane di sputes, a polite termfor
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cybersquatting. And with UDRP, the aggrieved party can
initiate an arbitration proceeding before the Wrld
Intellectual Property Organization, WPO, or one of the
ot her recogni zed bodi es.

| have extensive experience with both Japanese and the
US court systens, as well as Alternative D spute

Resol ution Proceedi ngs. Never, and | nean never, have |
seen a dispute resolution nechanismwork so well. In

| ess than a year, over 1,000 arbitrations have been
initiated under the UDRP.

In nore than two third of those cases, there already
have been a disposition. The cases have been handl ed
qui ckly, inexpensively, and nost inportant of all,
fairly. Wthout question, the UDRP is an inportant
nodel for Dispute Resolution in other e-Conmerce areas.

Let nme spend just a few m nutes connecting the | ast
year's conference and the past year's devel opnents to
this conference.

The first theme fromlast year, the inportance of a

cross border enforcenent nechanisns, is of course, what
The Hague Convention is all about. Different aspects of
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the Convention will be addressed by several different
panel s.

The second and the third thenes were the inportance of
har noni zati on of substantive | aws and the useful ness of
a sectoral approach to choice of |aw questions. W w ||
have panel s dedicated to financial services and
intellectual property, two of the nost inportant
sectors for e-Commerce.

The fourth theme was the inportance of recognizing the
di fference between good actors and bad, and we have
many panelists on Code of Conduct.

The fifth theme was the inportance of consuners' own
actions and we will hear fromthe experts on
t echnol ogi cal sol utions and mar ket choi ces.

The sixth thenme was the inportance of Alternative

D spute Resol ution Mechani snms, and at |east two panels
w Il consider this topic, specifically addressing the
applicability of | CANN s UDRP.

Finally, the seventh thene is the inportance of a
coordi nated, multifaceted approach. This, of course,
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ties all the other thenes together, the Hague
Conventi on, code of conduct, consuner actions, ADR and

sectoral solutions.

| seriously doubt that we'll arrive at any sol ution by
the end of the conference tonorrow afternoon. But |
think we'll all have a better understanding of the

questions, and hopefully a better sense of the
directions in which we should be headi ng.

Thank you very nmuch for your attention and it is now
time for our keynote address. Ladies and Gentl enen, we
are very honoured to have M. Francis GQurry who is the
Assi stant Director General and Legal Counsel of W PO
W do not need any nore introduction. W all know that
he's the | eader of many initiatives at WPQO, including
the UDRP and the ADR I just nentioned a few m nutes
ago. Francis is going to talk about politicization of a
jurisdiction. Francis.
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KEYNOTE ADDRESS - THE PCLI TI CI ZATI ON OF JURI SDI CTI ON

FRANCI S GURRY

M. Katoh, M. Henry, Ruth Day, thank you very nmuch and
thank you, first of all, for the invitation to be
present with you this norning.

| nust say that | feel very hunble to be described as a
keynote speaker in this area because so nuch work has
been done on the question of jurisdiction by, first of
all by the ILPF, the Internet Law and Policy Forum the
Anerican Bar Association together w th Chicago- Kent
University, the Federal Trade Conm ssion, the OECD and
the nultitude of other organi zations not to nention The
Hague Conf erence.

We at W PO have had today only little inpact on the
question of jurisdiction which is mainly in connection
with the establishnent of Uniform D spute Resol ution
Procedure that M. Katoh nentioned and I will make a
few comments on that at the end.

Let me start by saying that in the year 1268, a jurist

died in England who was | ater described as the crown
and flower of English nmedieval jurisprudence. He left
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behi nd hima manuscript which |ater becane very fanous,
at least for English law, and the jurist was of course
Bracton. H s manuscript contained just one passage on
jurisdiction, which was that "Jurisdiction is nothing
el se than having the authority to declare the law or to
adj udi cate between parties in actions, touching persons
or thenmes according as they are brought into court."”

Bracton's sinple description of adjudicatory
jurisdiction remains valid today. It is the centra
concept for ordering the application of Iaw in space.
It is concerned with the application of law in space
and how one determ nes which space the |aw shall apply
to.

What has changed radically is not that definition,
since Bracton's tinme, not that definition but in fact
t he organi zation of the space to which the law has to
apply. In Bracton's tine, in the nedieval tines, of
course, there were conpeting potentates within the
jurisdiction of England, if you like, and jurisdiction
was a concept which was used to bal ance the civil
authority, the civil jurisdiction, ecclesiastical
jurisdiction and the various powers and, indeed,
jurisdiction was the principal neans by which the | aw
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was used as the neans of establishing the authority of
the sovereign, eventually to becone what we, of course,

now know as the common | aw for common | aw countri es.

W live now, of course, in a systemin which ostensibly
the international |egal order is based on separate
physi cal jurisdictions, each with the sovereign
attributes of prescriptive jurisdiction, the ability to
make the | aw, adjudicative jurisdiction, the ability to
decl are or decide the application of the law, and the
power of enforcenent.

I ncreasingly, however, we are confronted with an
econom ¢ phenonenon of gl obal markets and, of course,
with the Internet, the technol ogi cal nmeans of gl obal
comuni cation. In other words, what we are confronted
with is a very radical disjunction between, on the one
hand, econom ¢ and technological realities which are
gl obal and, on the other hand, |legal realities which
are national

The maj or question is what is the significance of
jurisdiction in that context in this world of
disjunction. Is it nerely a technical nechani smfor
determ ning the application of lawor is it the
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expression of political power. And what | would like to
suggest to you is that jurisdiction is not a nerely
techni cal neans of determ ning the application of the
| aw, but really the expression of political power.

Just as the common | aw and jurisdiction were for

medi eval Engl and the nmeans of inposing the sovereign's
authority, so | suggest that in the international and

| egal political framework at the nonent, jurisdiction

w Il be the neans of inposing the power of particul ar

countries.

And the context in which that is operating, | would

i ke to suggest, is a context of very radical change.
The international and political order is ostensibly, as
| said, based on separate | egal physical jurisdictions.
Jurisdiction attributes authority between the actors,
whi ch are states, and according to rules which are
enshrined in treaties. The context of the nonent,
however, is one which is subject to very radical change
because, first, the identity of the actors and,
secondly, the instrunments that are used for enshrining
rul es, are subject to change.

Let me speak first about the identity of actors. In
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1945, the British Foreign Secretary - and |I'msorry,
" m quoting a | arge nunber of British people today -
the British Foreign Secretary, Sir Anthony Eden, said
that every succeeding scientific discovery nmakes
greater nonsense of old tinme conceptions of
sovereignty. The Internet is, of course, driving what
Jessica Matthews has described as a power shift in
whi ch governnents are being forced to share power and
the power actually of making | aw on the international
basi s.

And this is happening, first of all, because the
Internet facilitates through its networking the
organi zation of different groups, particularly non-
state actors and it also facilitates the provision of
information to those non-state actors.

It is leading to a situation in which, for exanple, if
you | ook at the latest edition com ng out in Septenber
and October of Foreign Affairs, an article is witten
by Anne-Marie Slaughter and David Bosco, described with
the title of "Plaintiff's D plomacy", and the article
describes the use of civil actions, in fact, in the
United States of Anerica, as a neans of enforcing
foreign policy objectives.
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One mght also point to the litigation that is taking
pl ace in France concerning Yahoo! and the attenpt in
the French courts to establish a jurisdictional
limtation on Yahoo!, so that it is required at | east
for the neans of access by persons | ocated on French
territory, to adopt certain neasures to prevent the
display on its auction site of Nazi insignia.

Non-state actors have assunmed then a very different
position and one in which they're sharing powers with
gover nnment s.

This is also a deliberate policy, of course, because,
and | et us be frank about it, there is very nuch a

di strust of the power of individual governnments in
connection with the regulation of the Internet and this
for three essential reasons.

First, the fear that any governnental regulation wll

| ead to technol ogical conditioning of this medium
Secondly, the fear that individual national |laws w |
lead to a jurisdictional norass of different and
conflicting laws and, thirdly, of course, the very real
fear that governnments may act to tax transactions on
the Internet and destroy the fragile growh of
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el ectronic comerce. Non-state actors, therefore, are
an essential part of determ ning how jurisdiction wll

be determned in the future.

Let me turn then to the other elenent of instability or
great radical change in the international |egal order,
as we've always known it, and that is the instrunent by
which rules are made. Traditionally, of course, this is
the treaty which was described, and it's the third tine
| refer to Britain, in the yearbook of International
Law in Britain in 1930 as the only and sadly overworked
instrunment with which international societies equi pped
for the purpose of carrying out its multifarious
transacti ons.

The treaty, as an instrunent for enshrining rules that
may have application to the Internet in particular or
to electronic coomerce and the digital society nore
generally, suffers fromtwo very radical defects. The
first is the amount of time that it takes to conclude
and bring into force a treaty.

Then, they give you the exanple of two treaties at the

W PO t hat were concluded at the end of 1996, the W PO
Copyright Treaty and the W PO Performances and
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Phonograns Treaty. Both are considered generally to be
good treaties. They are not treaties that are subject
to any political controversy whatsoever or |ega
controversy.

They took however five years to negotiate. Negoti ations
started in 1991, they were concluded in 1996 and they
have still not entered into force sone four years |ater
or nearly four years later. They have been ratified now
by 19 and 16 states respectively but they will not cone
into force until 30 states ratify them which is likely
to occur sonetinme next year.

In other words, a ten-year operation just to bring into
force two treaties which are considered at |east by the
musi ¢ industry to be essential for the treatnent of the
distribution of nmusic on the Internet. And even when
they do cone into force, they will not apply to the
whol e world. And that is the second radical problem
with the treaty as an instrunment for making rul es about
jurisdiction or the Internet, nore generally, and that
is the scope of... the coverage of a treaty.

There is only one international institution that has
sol ved the problem of the automatic application of a
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treaty and that is the Wrld Trade Organi zation and the
fact that it can bring into force immedi ately, or at
| east 12 nonths after acceptance, a whol e range of
instrunments is of course one of the reasons why the
Wrld Trade Organi zation is being | oaded with ot her
matters to deal with, such as intellectual property or
the environnment or | abour standards.

The treaty, therefore, does have certain radi cal
defects and this is sonmething that we nust renenber in
t he consequence of The Hague Conference. If The Hague
Conference conmes to a successful conclusion about its
draft convention, then we are going to have to wait an
awfully long period of tinme before the convention is
brought into force on a sufficiently w despread basis
to be able to apply to the whole world and to apply
therefore uniformrules of jurisdiction.

Let me then turn to consider sone of the consequences
of these changes in the international franmework. The
changes of the identity of the actors and the nature of
the instrunent. | think the first consequence that we
should note is that the political nature of the
question of jurisdiction as opposed to its nerely |egal
technical nature, the political nature is sonething
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that we need to recognize and treat with sone care.

The risk of failing to deal with jurisdiction in a
uniformmanner is a resort to unilateralismand if
there is one topic that needs, or one thing that needs
a nmultilateral approach that is accepted on a

w despread basis, it is, of course, jurisdiction which
is about ordering the application of |aw across the

gl obe.

There are exanples of resort to unilateralism One is
the Anti Cybersquatting |legislation that was adopted by
the US congress where there is an in remjurisdiction
that applies to domain nanmes, so that it wll be
possible to bring an action [inaudible] the Northern
District of Virginia in respect to the domai n nane that
is registered by soneone | ocated in Japan, which
applies to activities that are being carried out
essentially for the target of an audi ence in Japan and
in the Japanese | anguage, provided that that domain
nanme has been registered with NSI.

A second consequence, | think, besides recognition or

t aki ng cogni zance of the need to treat with care the
topic of jurisdiction, is that we nust recogni ze that
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we can, in the changing context of the international
order, that we can only deal with... we can only build
or construct things with the materials that are
avail able. And at the nonent, the nmaterials that are
avai |l abl e are sonmewhat defective.

For this reason, the conposite and hybrid approach that
i s being advocated by the Internet Law and Policy
Forum through its executive director that was referred
to by Masanobu Katoh, as well as the conposite and
hybri d approach that is advocated by the Federal Trade
Comm ssion in the booklet that the report, it has just
publ i shed on consuner protection in the globally

el ectroni c marketplace, as well as - | think you'l

hear from Dean Perritt shortly - the conposite and
hybri d approach is obviously one which is the best
approach to deal with matters of jurisdiction

Conposite .. neaning that we nust use various
instrunments that are avail able, the Hague, the proposed
Hague Convention is an instrunment which will be of
great utility when it is concluded, but it wll, as |
said, take a long time to cone into force over a

wi despread geographical basis, we therefore need to
deal with other approaches as well.
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The FTC advi ses, therefore, not just working on the
framework for the application of jurisdiction and
applicable |l aw, but al so encouragi ng the use of
Alternative D spute Resol ution, working on convergence
or harnoni zation of substantive |aw and private sector
initiatives such as those that were nentioned by M.
Kat oh.

What about the key question of the applicable |aw for
sal es over the Internet and whether the applicable | aw
shoul d be that of the country of the seller, or the
country of origin, or that of the country of the
purchaser, or the country of destination?

The argunents, | think, for each are well known. On the
one hand, business clearly argues that the rule of the
country of origin, the country of the seller, favours
predictability and it | owers conpliance costs.

Busi nesses don't need to try to conply with all of the
potential jurisdictions of the world.

On the other hand, it nay be said that this rule, the
rule of country of origin or country of seller,
encourages the possibility of avoi dance havens in which
one could sell froma jurisdiction which has very

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
- 34 -

little consunmer protection law It disadvantages
countries which have strong consuner protection regines
and it deprives, it mght be said, consuners of
meani ngful access to judicial recourse and it may
reduce infornmed decision-nmaki ng on the part of
CONSumners.

This is obviously an issue which is a very difficult
one to solve. And one of the solutions to it m ght be
the adoption of a voluntary Internet jurisdiction by
using Alternative D spute Resol ution

So let ne just pause on that. | know that, as | said
earlier, there is a session tonorrow on Uniform Di spute
Resol ution Procedure of ICANN and | won't deal in great
detail with it. But | would like to say that | think
that if the UDRP is to be considered a success, there
are probably four elenents that contributed or
contribute to its success.

The first is that there is a law, a substantive | aw
that is applied under the procedure and that is the
policy, the Uniform D spute Resol ution Policy.

Secondly, there is a conpulsory jurisdiction and the
conpul sory nature of a jurisdiction arises fromthe
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registration country. Thirdly, there is an enforcenent
mechani sm The registrars agree to inplenent the
results of the procedure. And fourthly, it is a |ow
cost and hi gh-speed procedure.

Replication of those four conditions in other areas of
el ectronic commerce would be a difficult thing, having
a substantive, an agreed substantive | aw, a conpul sory
jurisdiction, an enforcenent nechani smand | ow cost and
hi gh speed. Lost cost and hi gh speed perhaps are

el enrents that can be replicated w thout too nuch
difficulty. But as far as the substantive law is
concerned, of course, in the area of trademarks, we had
over 100 years of experience in internationalization of
the trademark system The Paris Convention was
concluded in the nineteenth century. So, it was
relatively, although still not, of course,
uncontentious, but relatively easy to establish an
appl i cabl e | owest common denom nator substantive law in
the area of the Uniform Di spute Resol ution Procedure.
And it will be nuch nore difficult, of course, when
dealing with the question of consunmer protection.

That is why perhaps the hybrid approach whereby there
m ght be a voluntary Internet jurisdiction with a | aw
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that woul d apply, which would be a code that is
devel oped by industry associ ati ons and endorsed, if
necessary, by governnents or operating through the OECD
for consuner protection which could provide the initial
substantive law to be applied rather than having to
have recourse to ESA, the |law of the country of seller
or the law of the country of the purchaser. This could
be the code.

That, of course, is a difficult enterprise and I know
that the Federal Trade Commission in its recent report
has suggested that this will be an extrenely difficult
exercise to do internationally.

Secondly, of course, an enforcenent mechanismis
difficult to contenplate in the context of an
Alternative Dispute Resolution Procedure. O course, if
the Alternative D spute Resolution Procedure is
arbitration, there is an international treaty which is
endorsed by over 100 countries, which applies in over
100 countries, for the sinple recognition and
enforcement of arbitration awards, the New York
Conventi on.

A further nmethod of enforcenent to contenplate m ght be
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the use of the Internet itself, which is the nmeans of
enforcenment in the case of the UDRP. In the case of the
UDRP, the registrars inplenment the results. In the case
of a voluntary Internet jurisdiction for consumner
di sputes, results could be publicized on the Internet
and the fact of that publicity is not to be
underestimated as a deterrent in respect of fraudul ent
practices for, on the part of industry.

| do not think, let nme say then in conclusion, that ADR
is the total solution. The total solution nust be a
package of both neasures in terns of traditiona
instrunents, treaties, private sector initiatives as
well as ADR, but it does have a role which m ght

per haps have an application if one can contenplate the
adoption of a substantive |aw which would be commonly
adopted as part of the policy.

Thank you, Ladies and Centl enen.

RUTH DAY

Thank you, Francis. There will be a 15 m nute break and
then we'll continue with fundanental concepts and
experts.

SUSPENSI ON FOR A BREAK
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KATHRYN SABO
Ckay, we can get going. |I'mKathryn Sabo. | am Seni or
Counsel with the Departnment of Justice of Canada in
Otawa and | am delighted and honoured to be here
noderating this first panel of the conference. And |I'm
very honoured to be in the conpany of the nenbers of
this panel.

I|"mnot going to spend a great deal of tinme on

i ntroductions, you have the biographies of these
speakers in your materials. W want to be able to take
the time that we have to hear their ideas and their

t houghts, but we have the Dean Perritt, Professor
Dogauchi, Mariana Silveira and Frithjof Maennel and
we're going to hear fromthem | think, first, Dean
Perritt then Mariana Silveira, followed by Professor
Dogauchi and then Frithjof Mennel.

W'l take a few m nutes for discussion at that point
and then I'mvery much | ooking forward to hearing from
Cat heri ne Kessedjian of the Hague Conference on Private
I nternational Law, perhaps wth some nore specifics on
the Draft Conventi on.

| have a very particular practical interest in all of
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this as head of the Canadi an del egation to The Hague
Conference on this project and I'm very nuch hopi ng

that we will leave this with sonme very concrete
suggestions for direction on howto deal with this
issue in the project. So, I'll turn it over to Dean

Perritt, please.
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FUNDAMENTAL CONCEPTS | |

HENRY H. PERRI TT Jr.

Thank you, Kathy, and good norning. W've been thinking
and tal king about Internet jurisdiction for at |east
two years and, for sone of us, three or four years.

That period of thinking and tal king about jurisdiction
owes a lot to the efforts of the ILPF. Ruth, | think
that we are at |least twice as smart as we were two
years ago because of yours and M. Katoh's and the |LPF
efforts.

The Chi cago- Kent Anerican Bar Association project on
Internet jurisdiction also provided an opportunity for
us to think nore deeply about these issues that we're
tal ki ng about today. Based on our efforts to think nore
deeply, | think we are reasonably well agreed on
several propositions.

First of all, uncertainty with respect to renedi es when
t hi ngs go wong can stunt the growth of e-Comrerce.
That's true for business and, as Chairnman Pitofsky

rem nded us at the ABA annual neeting in London, it's
al so true for consuners.
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Second, nmuch of the uncertainty that threatens to stunt
e-Comerce results fromthe difficulty of |ocalizing
cyber conduct. Jurisdictional principles that we
inherit fromthe past enphasize |ocalization of
conduct. It is precisely that localization that is
difficult when transactions occur through the Internet.

Some of the uncertainty with respect to |ocalization
can be | essened by things |ike a good international
convention on civil judgnment enforcenent. If we're able
to agree on a good Hague Draft Convention and then get
countries of the world to adopt it, that will reduce
sone of the problens with |ocalization.

Uncertainty with respect to | ocalization also is being
reduced by the energing case |law, especially in the
United States but el sewhere as well. The so-called

Zi ppo Continuum which denies jurisdiction nerely based
on the access to a passive Wb site and instead
reserves jurisdiction for interactive Wb sites that

al so have additional indicia of contact, re-enforced by
the idea of targeting are prom sing ways to reduce
uncertainty with respect to | ocalization.
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But even if Jeff Kovar and others involved in the Hague
negoti ations are able to produce an attractive draft
and even if the case | aw continues to converge around
the concepts of the Zippo Continuum and targeting, that
wi |l not be enough. The reason it won't be enough is
that the transaction costs still will be too high. The
Hague Convention and the Zi ppo Conti nuum may nake it
clear that a nerchant in Canada or in California nust
litigate in Romania, but litigating in Romania -- for
smal | value transactions at least -- will still not be
very attractive.

So, we have to figure out a way to reduce transaction
costs of resolving disputes and figuring out what rules

apply.

There is also increasing agreenent that private
regul ation can be an attractive way of reducing costs
and increasing certainty. That is so because private
regul atory reginmes easily can span national boundaries
and private regulatory regines are not subject to the
traditional requirenents of public and private
international law with respect to jurisdiction.

But, as Francis Gurry told us this norning,

jurisdiction is not sinply a technical |egal concept of
interest to |law professors. It is, nore inportantly, a
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political concept. A pure enbrace of private
regul ati on woul d di splace the political power of
sovereign. That is not going to be acceptable as a
political matter. The di sadvantaged groups - and
there's al ways soneone who suffers sone di sadvant age
with any regime - the disadvantaged groups from pure
private regulation will turn to traditional politica
institutions -- state-based -- to seek enhancenent of
their interest.

And, therefore, there is increasing interest in what

M. GQurry and | call *“hybrid regul atory approaches;” a
conbi nati on of the best features of private regulation
and the political essentiality of public regulation, in
whi ch public | aw provides a general framework within
whi ch private regul ati on can address indivi dual

di sputes and work out the details.

We have sone encouragi ng prototypes of hybrid

regul ation already. Perhaps the clearest one is the so-
called Privacy Safe Harbor Agreenent worked out due to
the heroic effort of Barbara Wl |l bery, her coll eagues
of the Departnment of Conmerce and their counterparts at
the European Comm ssion. In this Transatlantic
Agreenent, public law in
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the EC Privacy Directive provides a general franework
setting m ni num standards for the substantive rules for
privacy protection, while allow ng private self-
regul atory reginmes to work out nore detailed rules. to
be the first resort for enforcenent, backed up by
publ i c enforcenent regines.

There are other exanples as well. The | CANN nechani sm
represents a broad public law framework -- in the form
of the contract fromthe United States Departnent of
Commerce -- within which the details are bei ng worked
out by the private entity ICANN. Credit card charge-
backs are anot her exanple -- a private dispute
resolution reginme with at |east sone inplied rul es

wor ked out under the very general public |aw franmework
provi ded by Federal Reserve Regul ation Z.

But nowit's tine for us to nove beyond efforts to

t hi nk about jurisdiction; it's time for us to act. W
need focused effort to work out the content of the
public | aw framework for private self-regulation or, to
say it a different way, we need nore focused effort to
wor k out the ground rules for governnental deference to
private regul atory regines.
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Now, we have begun to do that for private dispute
resolution. We have, after all, the New York Convention
as a nodel, that's a public | aw franmework, and the
private comrercial arbitration that takes place under
the New York Convention is an exanple of private
institutions working out the details and handling
i ndi vi dual disputes. W have al so the European
Comm ssion efforts to establish sonme ground rules for
extra-judicial dispute resolution, another public | aw
framework that would allow private dispute resolution
institutions to work out the details.

The hard work, | would submt to you, has to do with
private rul e-maki ng. We've barely scratched the surface
there and yet | think there are indications in the
political arenas that concern existing private rule-
maki ng institutions for the Internet that suggest we
get to work. For those of you that have followed the
evolution of 1CANN at all, you'll know that enornous
controversy still surrounds the nechani smthrough which
| CANN rul es, such as the UDRP, can be made and nodified
in a sufficiently accountable way.

In other words, what are the hall marks of the necessary
representative denocracy for | CANN as a rul e- maki ng
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institution?

And there is another, nuch nore recent, devel opnent
that further suggests that we give attention to the
public | aw framework for private rul e- making.

Some of you have heard of the MAPS controversy. MAPS is
a private organization that endeavours to assi st

I nternet service providers and other participants in
the Internet reduce spam Wat MAPS has done is to
adopt sone rules that it represents as the best
Internet practices for broadcast e-mail. Some of these
rules are controversial. For exanple, one of the rules
requires a so-called double opt-in in order to

| egitimate broadcast e-mail. A recipient nust
affirmatively signify a desire to receive the e-nai
and then nmust again affirmatively signify that desire
after having received a personal individual e-nai
nmessage confirm ng her desire.

For organi zations that do not conply with MAPS rul es,
MAPS est ablishes a black list -- what's called the
“Real time Bl ackhole List”. And if an | P address appears
on the Realtine Bl ackhole List, then sonme 20, 000
subscribers to the MAPS service automatically block the
sender of that email — or, nore broadly, the sender’s

| SP.
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Now, sonme peopl e applaud this arrangenent. Cbviously,
t he 20,000 people that subscribed to it think it's a
good idea, but other people don't think it's such a
good idea, including those whose broadcast emi
nmessages are bl ocked fromthe Internet. One of those
who thinks it is not such a great idea is Harris
Interactive. Harris filed a lawsuit in the United
States District Court for the Western District of New
York that chall enges the MAPS arrangenent on about a
dozen different |egal grounds, anong the nost
interesting of which are violations of the antitrust
| aws on the grounds that MAPS plus its subscribers
represent a concerted refusal to deal w thout honouring
the standards that the United States Suprenme Court has
articulated for private standard setting organi zations
as to their rule-making that di sadvantage conpetitors.
Al so, Harris alleges, placenent of Harris on the bl ack
list constitutes defamation and commer ci al
di spar agenent .

Now, this is a very interesting case because what the
Court is being asked to do is to deci de whether there
shoul d be a public |aw framework for this kind of
private rule-making, and if there should be, what its
contents shoul d be.
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Now, conceptually, to nove away fromthat particul ar
| awsui t, one can envision two different kinds of public
| aw framework for private rul e-maki ng. One kind of
framewor k woul d address the substance. The Privacy Safe
Har bor Agreenent is an exanple of that. The Privacy
Saf e Har bor Agreenent substantive is a kind of
substantive floor; and only those rules privately made
that are above that substantive floor qualify for the
saf e harbor.

Anot her way that public | aw can provide a framework for
private rule-making is to focus on procedure. That's
what Anerican antitrust |aw does under the Radi ant
Burners and Al lied Tube decisions. It says that private
standards with teeth can be legitinmte under the
antitrust laws only if they were made through due
process and according to objective standards.

We have a nunber of opportunities, and a nunber of
forunms, in which we can work out attractive approaches
for public | aw frameworks, not only for dispute
resolution but also for rule-making. ILPF is surely one
and | would hope that if we conme together again about a
year fromnow that we w |l have nade sone progress, at

| east on crystallizing alternatives for
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public | aw frameworks for hybrid regul ation.

The European Conm ssion continues to provide another

i nportant opportunity. The novenent that has occurred
Wi th respect to privacy regulation on the Internet has
benefited surely fromU. S. efforts but | would submt

to you it's been driven from Europe.

The CECD provi des anot her opportunity and forum Sonme
of the work the OECD did 18 nonths ago on consuner
protection guidelines, was an initial draft, if you
wll, of a kind of code of conduct or set of private
rules for consunmer protection. They were sensi bl e,
prom sing and attracted broad support as did the OECD s
white paper on credit card charge-backs as a good
mechani sm for dispute resolution. UNI Cl TRAL, of course,
continues to do good work and represents another forum
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for harnoni zati on.

And | hope we w il not overl ook the extraordinary
opportunity that the Hague di scussions provide us. Mny
of us, and our constituencies, say that we're concerned
about reducing uncertainty with respect to jurisdiction
and yet, when confronted with the opportunity to reduce
uncertainty, too many people, at least in the United
States, back away in horror. \Watever the problens are
with the existing Hague Draft, the Hague di scussions
represent a present opportunity to nove the bal

forward. In particular, Article 7 of the current Draft
elimnates frombroad forumselection privilege certain
consuner contracts and therefore is not attractive to
many in the Internet community. It could be nade nore
attractive to the Internet community while al so

appeal ing to energi ng European consensus about dispute
resol ution by conditioning the consuners opportunity to
sue in his honme court on exhaustion of private dispute
resol uti on nmechani sns neeting certain criteria. This
would I'ink the public | aw framework represented by the
Hague Convention to a private nmechani smfor speedy,

i nexpensi ve, and accessi bl e dispute resol ution.
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| wel cone the opportunity to continue to work with you
on these issues. As Chairman Katoh said |ast night: we
are at the centre of defining how the world' s |egal
systens will adapt to this new phenonenon of worl d-w de
mar kets and political arenas represented by the
I nt ernet.
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KATHRYN SABO
Thank you very much, Dean Perritt, for those thought

provoki ng comments. Mariana Silveira, please.

MARI ANA SI LVEI RA
What | wanted to do, first of all, is to thank |ILPF for
this invitation and this opportunity to be here.

The National Law Center for Inter-Anerican Free Trade
works with many countries in Latin America and we
cannot say that we represent all of thembut, at |east,
we hope that we can act as an internediary and share

t hese discussions with nmany countries and many experts
in Latin Anerica and al so benefit fromthem

What | amgoing to give you is a bit of a background,
since we are dealing with fundanmental concepts here, a
background on what's going on in Latin Anerica with
respect to jurisdiction.

You will see that Latin American rules on jurisdiction
are very general in nature and they many tines do not
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address specifically e-Commerce. As the Hague has
done, we also think of viewing what is the possibility
of using existing regulations to incorporate e-Conmerce
into those regul ati ons.

So, the first question that needs to be asked today is
whet her the rules that we have right now are sufficient
for jurisdiction in general, and then if they're
sufficient for e-Comrerce. Wth that question in mnd,
what we have in the Latin Anmerica: there are different
| evel s of rules.

First, we have international rules and, within those,
the main efforts have been carried out by the

Organi zation of Anmerican States through specialized
conferences on international private |aws that have

i ssued several inter-anerican conventions. These
conferences are known for their acronymin Spanish as
Cl DI Ps.

On regional rules, I amjust going to nention MERCOSUR,
because | ama citizen of one of the MERCOSUR
countries. It doesn't nmean that these are all the
regional rules, I"'mjust using it basically as an
exanple. And then | wll refer to certain aspects of
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donestic provisions although, today and tonorrow, you
wi |l also have participants fromBrazil, Argentina and
they will go into nore detail on their specific rules
and what they are doing in their countries.

So, for the inter-anerican conventions, the first
convention that was issued that specifically dealt with
jurisdiction was the 1979 Mont evi deo Convention on the
Extraterritorial Validity of Foreign Judgnents and
Arbitral Awards. This convention is what is
internationally known as a single convention. You are
probably aware there are single conventions, double
conventions and those as the Hague Conference Draft
Convention that is a m xed conventi on.

The 1979 Montevi deo Convention, as | said, is a single
convention, so it only addresses issues of recognition
and enforcenent of judgnents and arbitral awards. It
does not specify rules on direct jurisdiction and tel
you what to do when you have a conflict, if the | aw of
the consuner applies, if the | aw of the defendant,
there are no clear solutions in that respect, you are
dealing only wth already existing judgnents and

awar ds.
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Wth that in mnd, in 1984, in La Paz, another inter-
aneri can convention was i ssued that tried to address
this problemto a certain extent. They thought that the
1979 Convention could rai se several conflicts because
it did not address direct rules on jurisdiction.

And what the 1984 Convention did was to establish sonme
rules on indirect jurisdiction. It didn't say: this
court has jurisdiction in such and such cases. It says
that a court that is review ng judgnents from anot her
court in order to determine if that court had
jurisdiction, it could follow certain criteria.

In many instances, the results of these indirect rules
could be very simlar to direct rules but, in the case
of this convention, the rules are not detail ed enough.
You have rules that refer to the domcile of the

def endant, for instance; you have rules on contracts
but specifically the rules on contracts are very
limted because they accept the will of the parties
established in an agreenent to opt for a certain
jurisdiction. In the lack of an agreenment, this
convention does not establish what criteria need to be
followed in order to establish jurisdiction. So that's
a shortcom ng.
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This convention al so establishes as a general concept
that jurisdiction nust bear in mnd the principles of
exclusive jurisdiction of the countries. That is you
cannot override the exclusive jurisdiction, however it
does not define the cases of exclusive jurisdiction, it
| eaves that to donmestic |egislation within each
country.

This convention is also relevant, sorry, let nme go back
for a mnute. It does not establishes exclusive
jurisdiction, as |I've said, and then, when you refer to
the donestic laws in different countries, these are
many tinmes not clear as to what extent they m ght have.

The other shortcoming in this convention is that it
does not cover as wi de a range of concepts as does the
initial 1979 Convention. So, it |eaves out many areas
such as torts, for instance. So these are the two main
i nter-Anerican conventions that apply exclusively to
jurisdiction. And, as you can see, they are quite
limted.
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We have other inter-anerican conventions. The first
four deal with arbitration, service of process through
| etters rogatory or letters rogatory that are sent from
one country to another for the taking of evidence; the
I nter-Anerican Convention on Preventive Measures prior
to amintrial. So, they don't deal specifically with
jurisdiction, but they do establish that the adm ssion
of these types of procedures of letters rogatory or of
preventive neasures do not inply the acceptance of the
jurisdiction of the country of the issuing court. So,
in the event of a future trial, we'll still need to
establish what the rules on jurisdiction are.

As for the last inter-american convention, the one on
general rules on private international law, it's one
of the nost inportant inter-anerican conventions.
It's a very short convention but it's one of the nost
wdely ratified in Latin Anerica. And specifically,
again, it does not establish any rules on direct
jurisdiction, but it does establish sone cases when
the courts nust reject jurisdiction, and that is

mai nly the cases when the judgnents go against the
public policy of a country. This concept of public
policy is restated in nost of the inter-american
conventions, it's also restated in donestic rules and
in regional rules and
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has been nuch defended and sonetines it has been
applied in a very strict manner by Latin American
countries and we'll talk a little nore about that
| at er.

Then, the CGeneral Rul es Convention also provides for a
mechanismthat is know as "fraude a la loi", which is
the fraudulent intent by the parties to establish a
connection with specific jurisdiction in order to
obtain that jurisdiction to be the conpetent one. And
this, the reason why | bring it up is because the
rejection of jurisdiction on the grounds of "fraude a
la loi" many tines could be connected to the principle
that is applied in common | aw countries of forum non
conveniens in trying to choose the nost appropriate
forumfor a specific case.

The forum non conveniens relates to declining
jurisdiction and this would be rejecting jurisdiction,
but sonetinmes the objective that they reach is simlar.
And finally, also, in trying to reach the notion of the
nost appropriate forum what the General Rules
Convention does is it establishes that when applying or
when determ ning jurisdiction, what needs to be done is
to ook at the features or the characteristics of the

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
- 59 -
specific case and try to reach the justice for the
specific case.

If we nove on to MERCOSUR, there are also a set of
treaties, agreenents and protocols that have been
enact ed by MERCOSUR countries. MERCOSUR is the common
mar ket of the South that enconpasses Uruguay, Brazil,
Argentina and Paraguay wth Chile as a possible future
menber, full nmenber. In MERCOSUR, one of the initial
protocol s that was enacted by MERCOSUR was the protocol
of Brasilia for the Solution of Controversies. This
specific protocol establishes that when there is a
conflict between the parties, they wll resort to

di rect negotiations, otherwise they will go through
procedures before the Common Market Council, which is
one of the bodies of MERCOSUR, and if that is still not
useful, they will go to an arbitral tribunal

So, as a matter of fact, this protocol also fails to
establish direct rules of jurisdiction. Wat it
establishes is a special jurisdiction by this arbitral
tribunal. This tribunal will apply the rules that have
been enacted by MERCOSUR, either the MERCOSUR Treaty or
the protocols or the resolution or decisions that have
been issued by their bodies.
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So, and there are two shortcom ngs actually to this
protocol. One of themis if you don't have a specific
case that is solved by these rules, by the MERCOSUR

rul es, then the protocol does not establish what rul es
you apply. It just says that you go to rules of equity
only if the parties have agreed to that, so there's a
voi d there.

And the second problemis that this special
jurisdiction is only applied when the parties are
governnents. It does not apply to conflicts between
private parties. If you have a conflict between private
parties, you will need to resort to one of the MERCOSUR
bodi es so that they act on behalf of the private
parties.

The second protocol is the Las Lefias Protocol on
Jurisdictional Assistance. And this protocol is a
conbi nation, I would say, of the nature of the rules
that were issued, that | just nentioned as the Inter-
Ameri can conventions, the 1979 Mntevi deo Conventi on
that referred to recognition and enforcenent. And it
al so has rules regarding the enforcenent of letters
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rogatory and the taking of evidence abroad. So, the
sanme things that | nentioned regarding those Inter-
Anmeri can conventions could be said on this protocol:
it doesn’'t have clear rules on jurisdiction.

| would like to nention, very briefly, two protocols
because al though they are very subject matter specific,
one of them (San Luis Protocol) refers to traffic
accidents, one of them (Protocol on International
Jurisdiction Regardi ng Consuner Relations) refers to
consuner relations. They are actually the protocols in
MERCOSUR t hat have addressed specifically natters of
jurisdiction and have established direct rules of
jurisdiction and in what cases you resort to the codes
of which country. So that, we consider, was a
significant step as to rules on jurisdiction in the
regi on consi dering what had been done previously by

I nt er-Anerican Conventi ons.

And then, finally, there is also protocol on preventive
nmeasures which is also nodelled after the Inter-
Anmeri can Convention on preventive neasures.

As | nmentioned, one of the main issues that has been
addressed is not the rules of direct jurisdiction, but
is the recognition and enforcenent of foreign
judgnents where there is a review by the country
addressed of the
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grounds for jurisdiction that are basing a specific
judgnent or arbitral award. So, each country wl|
conduct this review and again they have no specific
rules on direct jurisdiction and you will find that
many... that countries vary in the procedures and in
the requirenents they use for establishing this
recognition and this enforcenent and they vary in the
kind of rules that they apply when there are
conflicting judgnents or when there is a pending action
in one of the countries.

Also, as | nentioned, there are different donestic

rul es on when you have exclusive jurisdiction or when
you can apply... sonme are nore general than others,
sone just say you cannot apply a judgnent in this
country if it goes against our exclusive jurisdiction,
wi t hout defining what that exclusive jurisdiction is.

And finally, we have different authorities before which
you are going to be presenting those judgnents, which
can also nmeke it a little uncertain on how | ong and how
burdensone that procedure is going to be in different
countries.

I have made a table of the different requirenents that

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
- 63 -

we have anal yzed and we used four Latin Anmerican
countries: Argentina, Brazil, Guatenmala and Mexi co.
Then we | ooked at the requirenments in the 1979
Mont evi deo Convention, in the MERCOSUR Las Lefias
Prot ocol and also in the Hague Convention. | don't want
to go into them one by one, you have themin your
materials but | just wanted to note a few things.

First, the initial first six requirenents are nore or
|l ess uniform are uniformin a majority of these
jurisdictions or these treaties wth the exception of
Guatermal a and al so with the exception that the Hague
Convention doesn't require the judgnment to have been
i ssued by a conpetent court under the |law of the
country where it nust be enforced, this is not a
necessary requirenent.

Where you do find a lot nore differences is when you
conme to issues of conflicting judgnents or pending
actions between the countries, when you go to the
grounds of exclusive jurisdiction or to the grounds of
prohi bitive jurisdiction.

To summari ze, we have a very different scope of
jurisdiction rules in the region, as you saw, sonme only
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refer to recognition, some only refer to indirect
jurisdiction. This has been a problemand uniformty
has yet to be achieved when you... (RECORDI NG HAS BEEN
SUSPENDED) ... countries. Lis pendens although it is a
usual |y used concept, it's not applied to the sane
extent in all countries.

You're telling me to hurry, so I'll try to hurry al ong
and you can read the rest in the materials.

Donestic rules, as | said, are also quite varied and
party autonony is a problem because many South American
countries, although in theory or in doctrine, you wll
see that many authors say that party autonony is
acceptable, in the rules you will not always find that
and | cone to Uruguay, ny hone country, is one of those
cases. It has been very nuch argued but yet you cannot
say that party autonony is an accepted principle.

Territoriality, you many tinmes find rules that say the
applicable lawis the | aw of such state and they don't
refer to jurisdiction, they just say jurisdiction, the
conpetent court wll be the court whose | aw applies.
So, in matters of the jurisdiction, they refer to the
matters of applicable law and it's a very territorial
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concept .

It doesn't nean that you don't see the option of a
choice of law that nmay not be applied according to
national rules. People still make contracts saying the
law that will apply is the law of the United States,
and this again, this is the matter of whether the
contract is valid, it is valid, it will... you can do a
contract such as this, the problemis: will you be able
to enforce it in these jurisdictions?

On e-Commerce, as | said, there are no specific rules,
all of the rules that we have seen do not refer
specifically to e-Comerce and you will hear from other
participants that there are very detailed rules on e-
Commerce in the region but they have not dealt yet with
jurisdiction. They have, however, the alternative is

di spute resolution such as the UDRP, that have been
nmentioned here and that will be nentioned |ater, are
being applied in Latin Amrerica.

Lack of specific rules and on internationa
regul ati ons, what we are trying to ook is at the
nodel of the Hague Conference. Unfortunately, what |
have to say in this regard is that the Hague
Conf er ence
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Conventions have not been wdely applied so far in
Latin Anmerica. If you look at the history of Hague
Conf erence Conventions, they have been ratified maybe
by one or two countries in the region and that's not a
very good record for us.

So, we can either go... try to follow the nodel of the
Hague Convention, which is very useful and I think a

| ot of study has been carried out in this forumand the
Latin American countries could benefit by it either by
playing a nore active role in the Hague Conference

del i berations or by going again through each Inter-
American Convention and adopting a new convention on
jurisdiction.

And, with that, | |eave you. For any nore information
you' Il have a session of questions |ater or please feel
free to contact us and | thank you for your attention.
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KATHRYN SABO
Thank you very nmuch, Mariana, for bringing the Latin

Aneri can experience to the table. Professor Dogauchi.

MASATO DOGAUCH
| thank you, it's ny great honour to be one of the
speakers here.

In some day, we wll discuss extraterrestrial
jurisdiction such as howto control activities on Mrs.
But today we are still talking the problens of

extraterritorial jurisdiction on this divided planet.

Anmong many i nportant topics to be discussed, I'd |like
to introduce and think about a recent Japanese judgnent
on the applicability of the United States Patent Law to
the activities in Japan. Because this case relates to
what was witten in the provisional agenda of this
conference , though it is not witten in the final
version of the program that was: can the sovereign
expect its laws to be recogni zed beyond its borders?

At the sane tine, I'd like to consider one provision in

the Hague Prelimnary Draft Convention on Jurisdiction
and Forei gn Judgnent because this Japanese judgnent
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seens to relate to Article 12, Paragraph (4) of the
Draft Convention, which is one of the nost

controversial provisions.

| wll read sone parts of ny paper, which you can find
in your conference material book. Let's start at Part
Il first, "A Japanese Case".

The Japanese plaintiff, Akira Fujinoto, is an owner of
the patent registered in the United States with regard
to a certain kind of electronic device. The defendant,
a Japanese conpany, is producing card readers in Japan
into which the el ectronic devices are incorporated. The
plaintiff filed a | awsuit agai nst the defendant for,
anong others, the prohibition of production in Japan
and exportation of such products from Japan and al so
the destruction of themin Japan and for damages to
conpensate for the | oss caused by the exportation of
themto the United States in the past.

The plaintiff alleged that the defendant's activities
were deenmed to be active or contributory inducenent of
indirect infringenent of the plaintiff's patent under
certain sections of the United States Patent Law and
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that such provisions were to be applied as if such
activities were done in the United States, irrespective
of where such activities were actually done. The
def endant responded that the patent |aw of each country
shoul d be applied within its territory, or, in other
words, the territorial principle should be observed in
the field of patent |aw.

| skip the judgnent of the first instance, which

dism ssed all clainms. On appeal, the Tokyo Hi gh Court

al so dismssed all clains. Holding that, with regard to
the plaintiff's claimfor the prohibition of production
and exportation and for destruction, it was not the
United States Patent Law but Japanese Patent Law that
shoul d be applied to such clains arising from
activities in Japan in accordance with the territorial
principle. Since Japanese Patent Law has no provisions
to prohibit activities that would result in violation
of a foreign patent |aw, such clains should be

di sm ssed. On the other hand, the Tokyo H gh Court al so
dism ssed the plaintiff's claimfor danmages under
Japanese | aw designated as applicable law by Article 11
of the Horei, the Japanese Code on Private

I nternational Law, according to which the |aw of the

pl ace of occurring of the fact causing tort clains.
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There seemto be several points in this case that need
to be discussed further.

The first point is that the Japanese courts admt their
jurisdiction to adjudicate clains based upon foreign
patent law. This problemrelates to Article 12 of the
Hague Draft Convention, which will be discussed |ater.

The second point is extraterritoriality. Insofar as the
Japanese patent | aw system adopts the territorial
principle, it seens natural to apply Japanese Patent
Law to activities in Japan as the Tokyo Hi gh Court did.
This neans that, if the defendant's activities were
done in the United States, then the Japanese Court
shoul d apply the United States Patent Law to such
activities and order appropriate renedi es under such

| aw.

Then | skip the third point of ny paper.
The fourth point is that the Tokyo Hi gh Court as well
as the Tokyo District Court applied Japanese tort |aw

to the claimfor damages in this case. Wth regard to
cross-border torts in which the all eged wong-doer and
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the victimare situated in different jurisdictions such
as product liability or libel by mass nedia, the |ex
| oci delicti, the |aw of the place where the tort was
commtted, designated by Article 11 of Horei is
ordinarily interpreted to be the | aw of the place where
the victimsuffered the danage, because the torts occur
when t he danmage happens and the central issue in torts
is to enable the victimto recover his |oss. Applying
this normal interpretation to this case, contrary to
t he hol di ngs of both courts, the law of the United
States should be applied, | think, to the damages.

In any event, fromthe franework of extraterritorial
jurisdiction, it is inportant to note that the
extraterritoriality of the United States Patent Law is
rejected in Japan.

Next i1s the Hague Convention. The Hague Draft
Convention provides the exclusive jurisdiction of
particular States' courts in certain kinds of
proceedi ngs. One of themis the Patent litigation.
Article 12, Paragraphs (4) and (5) read as foll ows:

Paragraph (4): In proceedings which have as their
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object the registration, validity, nullity, revocation
or infringenment of patents, trademarks, designs and
other simlar rights required to be deposited or
regi stered, the courts of the contracting state in
whi ch the deposit or registration has been applied for,
has taken place or, under the terns of an international
convention, is deened to have taken place, have
excl usive jurisdiction.

And paragraph (5): In relation to proceedi ngs which
have as their object the infringenent of patents, the
precedi ng paragraph does not exclude the jurisdiction
of any other court under the Convention or under the
national |aw of a contracting state.

Incidental ly, the paragraph (6) expresses the sane idea
in nore general terns.

In many points to be resolved in the Diplomatic
Conference, this Article 12, paragraphs (4), (5) and
(6) are considered to be the nost controversi al

provi sions. The problemis whether or not the courts of
the contracting state in which the deposit or

regi stration has been taking place have excl usive
jurisdiction in the proceedi ngs concerning infringenent
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of industrial property rights. Such proceedi ngs often
i nvol ve the question of the validity of the rights
t hensel ves as an incidental question. If one takes a
position that such provision of exclusive jurisdiction
shoul d enconpass infringenent proceedings, then al
proceedi ngs concerning industrial property rights
registered in one country should be filed to the courts
of that country. One who wants to file lawsuits with
regard to infringenents of industrial property rights
done in many countries by the sane conpetitor shoul d
file an individual claimin each of the many countries.
On the contrary, if one takes a view that such a
provi sion on exclusive jurisdiction should not
enconpass the infringenent proceedings, then the
plaintiff could file a single lawsuit, for exanple in
the court of the country where the defendant is
habitually residing, claimng renedies with regard to
every infringenent done in many countries.

In general or generally speaking, the experts in Japan
seem to support non-exclusive solutions. But, of
course, the patent |awers who fear that Japanese
donestic cases would be litigated in the United States
want to have exclusive jurisdiction rule for patent

i nfringenent cases.
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Apart from such | egal business consideration, one of
the crucial points in the legal theory would be how the
courts of the country should deal with the foreign
patent as a matter of merits in such infringenent
pr oceedi ngs.

In this respect, the act of state doctrine seens to
play an inportant role to solve the problem The act of
state doctrine under the law of the United States is
defined as follows in the Section 443 (1) of the
Restatenent Third on the Foreign Relations Law of the
United States: "Courts in the United States wll
generally refrain fromexamning the validity of a
taking by a foreign state of property wthin its
territory or fromsitting in judgnent on other acts of
governnmental character done by a foreign state within
its own territory and applicable there."

As indicated, this doctrine has been predom nantly
applied to expropriation of private properties by a
forei gn government. However, this doctrine has al so
been applied to other types of cases where the validity
or effect of a governnental act of foreign state in its
territory was in question.

Simlar theories as this doctrine can be found in many
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countries including Japan. The Tokyo Hi gh Court applied
in 1953 a very simlar doctrine to the question of the
validity of the Iranian Governnent's expropriation of
crude oil in lran. The plaintiff in this case was an
Engl i sh conpany, the Anglo-Ilranian G| Conpany, and the
def endant was a Japanese oil-refining conpany. The
def endant, the Japanese conpany, bought crude oil in
Iran and brought it into Japan after the expropriation
neasure was taken by Iranian Governnent.

The plaintiff tried to attach the crude oil in Japan
claimng that it belonged to the plaintiff. The court
held that, with regard to such expropriation within its
territory of Iran, "there is no established principle
under international law for a court of a state to hold
invalid the effect of the law | egislated properly by a
foreign state.”

As patents are considered to be artificial fruits
created by a public act of state, it seens to be
possible for the Act of State Doctrine to apply to the
guestion of the validity of a foreign patent. This idea
coul d resolve the controversy over the exclusiveness or
non- excl usi veness of the jurisdiction over the
proceedi ngs concerni ng patent infringenents. it would
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be hard for, let's say, the registering state to
recogni ze effects of a foreign judgnment, which hol ds
invalid the effect of the patent by the registered in
its own country, even between the parties to the
foreign litigation. According to the Act of State
Doctrine, foreign courts nust decide the case of the
infringenent of the foreign patent on the condition
that they cannot invalidate the patent registered,
validly registered in the foreign state.

As far as this condition is net, the state where the
patent is registered would find no difficulty to
recogni ze such a foreign judgnent. Thank you.
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KATHRYN SABO
Thank you very much, Professor Dogauchi. Frithjof

Maennel , pl ease.

FRI THIOF MAENNEL
Agai n, thank you, Chair, and thank you to the ILPF for
the invitation to be present here today.

Ladi es and gentlenen, the title of our session is
"Fundanental Concepts for d obal Networks". Since | was
| ucky enough to be involved in the inception of the

Eur opean Commi ssion's e-Commerce Directive, | would
like to raise the issue of whether the principles
developed in this piece of legislation are only
applicable in the European Forum or whether they could
deliver a valuable feed into the gl obal incubator of

i deas.

One of the paranount fundanental pillars of the
European Union is the creation of a single internal
market. Due to the lack of |egislative franework, the
energing case law in the EU Menber States has
threatened to fragnent the internal nmarket for e-
Commerce services. W call them Information Society
Services, ISS, by providing different solutions to the
i ssues raised by the
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energence of the Internet.

Legal barriers to Information Society Services do
exist. It was therefore no surprise that the European
Comm ssion took the initiative to ensure the proper
functioning of the internal market for e-Conmerce and
only an instrunent at community | evel could succeed in
removing legal barriers to free novenent of cross-
border Information Society Services within the European
Uni on, given the transnational nature of Internet and
e- Comer ce.

The Directive on Electronic Comerce, it has now the
nunber 2000/ 31/ EC, which was originally proposed by the
Comm ssion on 18th Novenber, 1998, and whi ch was
strongly supported by the European Parlianent fromits
early stages and entered into force on 17th of July,
2000.

Since that day, the clock is ticking for Menber States.
They have 18 nonths fromthat date to transpose the
directive into national |law. The directive addresses a
nunber of different issues. Wat interests us today is
the central issue: the internal market principle for
el ectronic commerce or, in other words, the country of
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origin approach which, | think, what has been
traditionally at the heart of the European Union's
appr oach.

This is the Core principle of the directive enshrined
in Article 3. In sunmary: it obliges the country in
whi ch the provider is established to ensure that the
provider's activities conply with that Menber State's

| egi slation. Furthernore, it establishes that, and I
quote: Menber States may not, for reasons falling
wWithin this directive's coordinated field, restrict the
freedomto provide Information Society Services from
anot her Menber State.

This has to be seen in conjunction with the definition
of the so-called "coordinated field" in Article 2 (h),
whi ch covers all requirenents in national |egislation
that could be applied to Information Society Service or
a provider of Information Society Service.

To give you an exanple, this could be conditions on
establishment and access to the activity |egislation on
contents such as illicit content, defamation | anguage
requi renents, |egislation on any type of comerci al
comuni cations such as advertizing, direct marketing,
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sal es pronotion, |legislation on unfair conpetition,
conflict |aw on consuner protection or liability of the
providers, in particular extracontractual liability.
But the coordinated field does not cover requirenents
as requirenents applicable to goods as such or
requi renents applicable to the delivery of goods.

So, the effect of this internal market clause is that
Menber States cannot restrict Information Society
Servi ces provided from another Menber State into their
own, except in certain well-defined circunstances. And
you can see the exceptions here on this slide in
detail.

So, what does that nean in practice? To give you an
exanple, in German Federal Law, you find a rule which
is about 70 years old that bans pronotional gifts and
rebates higher than three percent. The purpose is to
avoi d distracting consuners fromwhat they are really
purchasing. If a French Wb site offers, for exanple,
three shirts for the price of two and this offer is
directed to the German market, don't ask nme how to
judge that, the French conpany woul d have to conply
with that rule. That was the situation before the
Directive.
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And now, after its inplenentation, the French Wb site
needs only to conply with the French | aw, the German
web site with the German | aw regardl ess at which
country they direct their Wb site. The Germans could
still burn the conpanies established in their own
territory and I would like to say their consunmers with
their lawif they wsh to do so. But interestingly,
what has happened in practice is that the Germans have
al ready announced plans to scrap these particular | aws.
And | think that shows that the inpact of the Drective
is much wider than its nere content seens to suggest.

You have noticed that | didn't talk about the term
"jurisdiction". It is inportant to know that the
Directive does not deal with the separate question of
jurisdiction of the courts. Consequently, the
application of the Brussels Convention on jurisdiction
is not affected but, as regard to the issue of
applicable law, the e-Comrerce Directive, and notably
Article 3, apply to all areas of |aw including crimnal
|l aw and civil |aw.

For exanple, in the view of private law, it identifies

the applicable law for extracontractual obligations for
service providers and would discard, if necessary, the
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application of national provisions which could be
applicable on the rules of private international |aw.
That woul d be i nconpatible with the proper functioning
of the internal market for e-Commerce. This is due to
the fact that coomunity |l egislation has different rules
and different approaches to the national |laws of the
Menber States.

This approach with its inportant consequences is
justified for several reasons. There is already a
consi derabl e degree of harnoni zati on of | aw at
comunity level. This includes the area of consuner
protection and even in areas where no or |ess

har noni zati on exi sts, for exanple advertizing for

pr of essi onal services, discounts, pronotional gifts,
advertizing for certain products, the comunity
principle of mutual recognition by Menber States of
each other's | aw can be applied.

In view of the existing degree of econom c and | egal
integration in the European Union and of the particul ar
nature of interactive services, it wuld be

di sproportionate to require online service providers to
conply with the legislation of 15 Menber States in
areas where no community harnoni zati on exi sts.
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Furthernore, it's nuch better and realistic to control
the activity of the provider at source, that neans in
the place where it is established, if the controls, and
that nmeans enforcenent, were to be exercised in the
country of residence of the consuner, the authorities
of that country would have no direct neans of
sanctioning the illicit activity of the provider.

One of the advantages of this approach is that the
directive awards problens arising fromthe
extraterritorial application of national |oss.
Furthernore, the directive avoids the use of concepts

| i ke m ni mum contacts or active or passive Wb sites.
In the EU, we try to encourage cross border activities.
Those concepts woul d reside and online activities being
subject to different |egislations and different

| egi sl ations applied to one case is, for ny view, is a
stunbl i ng bl ock.

Furthernore, what is a mninumcontact on the Internet?
The Internet is all about contact, what is an active
Wb site, when is it passive? | don't know and I find

it very difficult to decide that.

Let me get to the heart of the matter. Wat are the
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inplications of the Directive at international |evel?
As far as the legal inplications are concerned, the
answer is quite sinple: the Directive does not directly
affect Informati on Society Services fromcountries
outside the EU. The Directive is an internal market
directive and based on those conpetencies. Froma
strictly legal point of view, the relationship between
a Menber State and a non-EU country will remain the
sanme as it was before (RECORDI NG HAS BEEN
SUSPENDED) . .. Union can present the Directive as a
nodel for a light, flexible and internationally
conpati ble framework. It does not create a thick rule
for e-Commerce, but rather renoves | egal obstacl es and,
even nore inportant, it avoids creating any obstacles
to the international devel opnent of the Internet and e-
Comrer ce.

|"msure, for exanple, the transparency requirenents,
the so-call ed enabling approach for online contracting,
the rules and liability do represent a well-bal anced
common denom nator for global e-Commerce, at least in
the parts of the world which really want to pronote e-
Comrerce. And, as you can see, at |least as far as the
Directive is concerned, the Conm ssion foll owed the
recommendations of the |ast year's Conference.
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Most of all, | think the directive guarantees the
snooth functioning of the internal market. As you can
see, the country of origin approach is at the heart of
the Union's approach and it may seem strange,
therefore, for soneone who has worked getting this
Directive inplenented to say, at international |evel,
the situation is nore conplex and we mnmust be careful,
but | think we nust.

For the European Union, the country of originruleis
based on the fact that, within the Union, we have a
degree of legal integration and we have harnonized

| egi sl ati on which therefore justifies the use of such
an approach. In other words, we have a conmunity
sharing the sane values which justifies nutua
recognition. The country of origin approach has both
result of existing European |legal integration and a way
to fostering integration. Therefore, it cannot be
applied instrunentally across the gl obe.

| know that this consequence is not really satisfying,
bearing in mnd our goal which is an Internet as
borderl ess as possible, both in practice and in | egal
terms. W need to do everything we can to avoid
conpani es deciding either not to go online or not to
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make avail able their services to consumers outside
their own country, just because the legal situation is
unclear. This would be absurd and stifle further
devel opment but, unfortunately, it happens and in turn
it limts consuners choice.

So, to pave the way for a nmutual recognition of
jurisdiction at international |evel, the nost inportant
prerequi site seens to be to ensure that an equival ent,
at least, simlar level of protection exists across
borders. But how to reach a state of equival ent or at

| east simlar protection? Even if you know t hat

i nternational harnonization of legislation is a far-off
i dea, we have to work towards it. I think, for exanple,
that WO w Il play a nore and nore inportant role, but
is this the i medi ate way out?

In the context of electronic comrerce of which we are
speaking, the role of self-regulation is essential. But
sel f-regul ation, sonetines, on globally agreed
principles, that is deliverable, workable, effective,
and equivalent in terns, and its delivery of |evels of
protection would serve this purpose. O equal

i nportance is the credible dispute settlenent,
especially for small clains.
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If a certain |level of protection is guaranteed, the
question whet her we have guarantees by |aw or by
practice, then could lose its inportance. | think this
is achievable in a nuch shorter tine and the ILPF is a
very good exanple for the efforts we need to make in

this direction.

So, thank you for your attention.
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KATHRYN SABO
Thank you very much, Frithjof Maennel. | know that the
| unch hour is approaching but I personally, very nuch,
I"minterested in hearing from Catherine Kessedjian and
| know you all are as well.

Now, Catherine, we've heard the ideas devel oped by Dean
Perritt, the hybrid approach; we've heard Professor
Dogauchi's coments on the patent's provisions and the
application of the lawin that regard; Miriana Silveira
has very hel pfully brought the Latin American context
to us and Frithjof Maennel has provided the European
experi ence.

You have the enviable task of, given the tine that we
have, or perhaps of trying to tie all this together,
what is... what... inpossible? W're very interested
to hear what you have to say and perhaps you can give
us an idea of what can this all bring to the Hague
Conf erence and where can we go with our Draft
Convention with all this information. Catherine.

CATHERI NE KESSEDJ| AN

Wel |, Ladies and Gentlenen, it's always a pleasure to
be with you in such occasions and | do thank Ruth Day

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
_89_

and M. Katoh and ILPF for the invitation.

What ever |'m going to say here does not represent the

i deas of the Hague Conference or its Secretariat.
That's the usual disclainmer. |I thank you very mnuch,

Kat hryn, for this introduction, which is a surprise to
nme. It's the second surprise of the norning because you
said at the very beginning that you had a personal
interest in what | was going to say and trying to | ead
the way. I1'mgoing to do neither of those.

I"min fact here to try to give you a few hints about
what we have been doing in The Hague, why we are doing
it and howit relates to e-Comerce. In no way am |
going to synthesize any of the ideas that have conme up
here this norning.

May | start by saying that I'ma little bit

di sappoi nted that the nusic disappeared as | al ways
dreant to be able to sing a presentation, and
particularly a |l aw presentation, but I wll have to
wai t anot her occasion. Ruth, next tine, perhaps you can
organi ze that.

Let me start by saying that we have, in ny view, to
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di vide and di stinguish applicable I aw and jurisdiction.
This was said by Andy Pincus in London when we had the
presentation of the ABA Report, the ABA Kent Report and

| think that's a very inportant starting point. In

fact, | was teasing Andy in London and | said to him
that I wll give himan honorary civil |aw degree
because that's what, in civil law, we are learnt to do

all the tine, is to divide applicable | aw on one side
and jurisdiction on the other. And | think for e-
Commerce, that's particularly inportant.

It is particularly inportant to say that the Hague
Project is only about jurisdiction, it is not about
applicable law. | know applicable | aw nust not be
forgotten, | know it is very inportant, but right now
we cannot be dealing with applicable aw, we are only
dealing with jurisdiction, of course.

| amnot so worried about applicable |aw as | am about
jurisdiction because nmainly of two phenonena, and in
fact Francis GQurry nentioned one of themthis norning.
The first phenonenon is the uniformty of rules and
norns and principles that we are seeing growing in the
field, and particularly in the field of e-Comrerce.
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It is fascinating to see - and you will see sone of
that later on in ny presentation - it's fascinating to
see that globalization of lawis really getting nore
and nore concrete these days, not only for traditional
commerce and traditional transactions, but nost rapidly
for Internet and e-Commerce. And the lex internatis,
which is going to replace the lex nmercatoria, is
growi ng every day and Francis nentioned one of the
poi nts this norning.

| may add, Francis, one other aspect of the | CANN
procedure, which is the evidence aspect, which is very
very inportant. Into the rules of |ICANN, you have an
in-built system of evidence, not only the type of

evi dence that you have to show in order to bring your
suit against a domain nanme violator, | would say, to

| CANN but al so the burden of proof. And that's naybe
this aspect of the rules that | would say to you and
argue that maybe is also the obstacle and the ultimte
limt in getting | CANN as a nodel for, for exanple, B2C
di spute because it's going to be very difficult in the
B2C di sputes to have uniform evidence and uniform
burden of proof because you have so many different

di sput es.
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|CANN is very sinple in a way because it's domai n nanes
and it's domain nanmes violation. In the B2C or in the
B2B, obviously, disputes are nuch different. And so,
I"'ma little bit questioning this | CANN nodel paradi gm

The second tendency, and | will finish for applicable
|l aw and turn to jurisdiction just after that. The
second tendency, if we do not have uniformrules,
substantive rules |I mean, then we have this grow ng
tendency of courts to apply lex fori and then, if
that's true, I"mnot saying that | like that, I
personally don't like lex fori as a principle but if
the tendency that I'mnentioning nowis true and is
concrete, then, by defining jurisdiction, you are
automatically kind of defining the applicable | aw and
therefore you have solved the probl em

Wiy are we doing in the Hague what we are doi ng? |
guess |'ve said that many tines, but | want to repeat
it particularly at |ILPF considering that you are all in
this roomvery concerned about the practicalities of
the rules and the | egal norns.

For me, the nmain reason is that, as the situation
presently stands in ternms of court jurisdiction and
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havi ng been an attorney for 18 years, 17 and a few
nont hs, the nost difficult process for an attorney or
an i n-house counsel these days is to actually nmake a
sound appraisal of what | call the judicial risk. It is
al nost inpossible on the international plane, unless
you have provided for an arbitration clause, to
actually say to your clients: if you have to go to
court, this is going to cost you so nmuch. And this nust
be done at a very early stage, it nust be done when you
negotiate the contract; it nust be done then because
this is an in-built cost in the price you want to
charge your clients for the transaction. And if you are
not able to do that, then, basically, you're budgeting
and your price fixing in the transaction is wong.

And what | think we should be able to do with the Hague
Project is actually give the tools for in-house
counsels, for attorneys towards their clients to
appraise the judicial risk and put a dollar figure to
that risk. And | think that's why I was very happy to
hear Henry Perritt this norning speak about certainty
and | would add previsibility which are the main two
goal s we have in The Hague.
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Let nme give you one exanple about this difficulty and
again I"'mvery careful in giving this exanple, | wll
explain why in a mnute. If you |look at the situation
of court jurisdiction challenges for the past four
years in Internet-rel ated di sputes and e-Commerce; if
you conpare the situation between the European Union on
one side and the United States on the other, there is a
striking figure that | always reflect on - and |'m not
so sure that | have found all the causes of that - in
the sanme period, let's say from 1997 to today, in the
United States, you have nore than 150 cases where the
chal l enge of jurisdiction was the centre of the
di spute, when in the sane period in Europe you have
zero, zero case.

Now, why is that? Qoviously, one of the reasons is that
e- Commerce and Internet Dispute Resolution have been
developing in the United States nuch nore. | nean e-
Commerce as such has been devel oping in the United
States nuch nore than it has been devel oping in Europe
and the devel opnent in Europe is certainly nore recent
than it has been in the United States. So, |I'm
conscious that the figures are not entirely speaking
for thenselves at first.
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But | would argue with you today that the main reason
why we have a such difference of situation is that, in
the EU, we are fortunate to have very clear previsible
certain rules - whether or not they are good, whether
or not they are to the best hope of every single
dispute litigant, it's not the point - what |I'm saying
is that because we have precise rules, they have not
been chal |l enged, they have been applied to cases, they
have not been chal | enged.

The situation in the United States is very different
and ny argunent woul d be that, because of the very
flexi ble way judges apply the rules in the United
States, that may be one of the reasons why you have to
continuously challenge the jurisdictional basis for the
case. Again, I'mready to, you know, discuss that with
you whenever we have the tine.

About e-Comrerce and the Hague Project, | have alerted
t he del egates about the difficulties of e-Comrerce and
Internet into our negotiations, at a very early stage,
probably even before 1997 when we organi zed the first
col l oqui um on these issues, when one of our fornmner
deputy secretary general was retiring. And, by the way,
"' m happy to see in the audi ence today Adair Dyer who
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is one, another one of our former deputy secretary
general .

It's interesting how many of you are interested in the
Hague Project today. | was thinking when | was sitting
there waiting for ny turn that perhaps the |ILPF should
be very careful that we are not going to |aunch a take-
over fromthe Hague Project because it's such, you
know, such a prom nent thing.

Well, in 1997, when we first, you know, alerted the

del egates in the Hague about e-Commerce, there were

al nost bl ank eyes, you know, the del egates in the Hague
were like "what is she tal king about, all what she's
portraying is not going to happen and she's fine, she's
a |l aw professor and | aw professors always |like to think
about weird things."

Now, obvi ously, history has cone to say to the

del egates, well, it's tinme to take care of these

probl enms within the Hague Project and we have been very
active doing so. First, we had the CGeneva Round Tabl e
in Septenber 1999. Then we have the Otawa Meeting
that was in fact organized at the invitation of the
Canadi an Governnent and |I'm show ng Kat hryn because
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Kat hryn has been very very active in organizing this
neeting in Gtawa, not to be confused with the OECD
O tawa Meeting, which had nothing to do with it.

Then we had, in fact, attended and partici pated
actively in the March 2000 Meeting at the European
Community in Brussels where ADR aspects and Online

D spute Resolution in e-Commerce were discussed and a
report was presented and di scussed there. Then, we al so
participated in the FTC/ Departnent of Conmerce neeting
in June - | see Barbara in the audience - so, in June
of this year, that was also very interesting, very
successful. And then, obviously, we have the ABA
Project that was rel eased, the report was rel eased both
in New York and in London, and | was fortunate to
participate in that also.

Now, why I amlisting all that? The reason | am
listing all that is that by readi ng each of those
docunents that have been issued after each of those
meetings, one thing is striking to ne: it is that you
find basically exactly the same principles in all of

t hose docunents. In other words, what we are w tnessing
right now on the jurisdictional aspect of e-Commerce
and Internet is a convergence, a very strong
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convergence of the principles that are underlying, any
potential rule that we should be drafting within the
Hague or with the Hague and ot her fora.

And | think that's very inportant, that's very
inportant to stress. I'mnot going to give you all of
t hose common principles but perhaps three of them
which | see as the nost inportant, as hel pful for our
future work.

First of all, I think one of the ngjor principles, and
it was alluded to this norning, is that we should think
about putting into place a gl obal system but not

global in terns of geography, global in terns of

conpl eteness, and that ADR, courts resolution and any
ot her neans are not exclusive one fromthe other, but
are conplenentary and that we should think about that
when drafting those rules. It's very inportant to have
t hat .

And I'"'mnot going to talk specifically about B2C
because this afternoon there is a panel about that. |
don't know whether | will have a chance to say anything
during the discussion, but let nme tell you just one
thing. If you | ook at one of the docunents that | have
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drafted after the Otawa Meeting and after the Geneva
Meeting of the Hague Conference, you will find that the
proposal there is that to start any provision within
the Hague Draft by saying, which is not a true rule,
but just by saying, giving a signal, nothing in this
Convention nust be interpreted frompreventing the use
of ADR

Qobvi ously, the Convention itself cannot deal with ADR

It is not the place, it's not, you know, within
jurisdiction convention that we can do that. But the
Convention cannot be interpreted from preventing the
use of ADR and | think that's very inportant. So, it's
a conplete system

The second principle is that any rule nust be based on
party autonony, identification of parties and

decl arations of parties about their |ocalization.
That's very inportant. And we should be able to rely
on declaration of parties, and if there is a fraud,
well, we'll take, you know, the consequences of any
fraud that nay have been done.

And the third principle is, well, there are two ways of
| ooking at this principle, but the concept is basically
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what | would prefer to call it jurisdictiona
avoi dance. In other words, jurisdictional avoidance is
the negative aspect of the sane concept as targeting is
the positive aspect. But | think in terns of burden of
proof and the type of argunents that the defendant nust
have to put in front of the court, jurisdictional
avoi dance is better than targeting. Prelimnary ideas
about that.

Okay. As far as nethodology - | still have a few

m nutes - as far as nethodol ogy is concerned, | think

t he Hague Project could be probably proposing - and |
follow Hank Perritt's idea on this public |aw framework
- coul d be proposing a general franmework based on those
principles and then | eave for nore precise rules to
develop within the private sectors or other fora.

And let me finish with the problemof tine and tim ng.

Actually, do we have the tine? | know, the ILPF is
telling us: don't hurry. O her people have been telling
us that. I'mnot so sure | agree, and you know why?

I"'mafraid that if we wait too long, we will finish and
end up like this wonderful picture we had yesterday
ni ght during the dinner time. | don't know how many of
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you saw it, but there was on one of the nedallions on
the ceiling a magnificent skeleton with a big big case

with goldinit.

Vell, | prefer not to have gold and not to be a
skeleton and I'mafraid that if we wait too nuch, al
the problens won't go away, first; second, practices,
you know, may be devel oping, that may not be of best
interest of the parties involved; and third, nost
inportantly, yes, the treaty-making process is a |ong
one, yes, it is not the best that we have ever

i nvented, but so far that's the only one.

And | don't see that we could avoid, on the public | aw
framework again, this treaty-nmaking process and
therefore, because it is a long process, the nore you
wait, the nore you are going to wait for having rul es
enforced. And therefore | would advocate that, within
the time framework that we are left, which is our

D pl omati c Conference is going to be held in two parts,
one part in June 2001, and the second part sone tine by
the end of 2001, probably at the begi nning of 2002.

W have the necessary tine to focalize on those conmon
princi ples, on those convergences and draft whatever
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necessary rules we have to draft within the Draft
Convention. | thank you for your attention.
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KATHRYN SABO
Thank you very much, Catherine, and | think that in
spite of your protestations, you have brought out sone
synthesis of the comrents that were nade by the
speakers on the panel.

Unfortunately, we don't really have tine for questions.
We do have a few m nutes for questions? Okay. Perhaps,
before we head to the questions, I'll make one
announcenent now and then we can carry on after that
because the announcenent is that lunch wll be served
inafewmnutes in the California East Room which is
one level up and we'll begin the afternoon session at
1: 30 here.

So, now that we've got the adm nistrative stuff out of
the way. In ternms of questions, so I'll ask if there
are any questions fromthe audi ence. Yes, please, go
ahead. Could you cone to the m crophone pl ease? There
are m crophones in the centre. Just to nake everyone
really confortable.

QUESTION 1 - EM LY FRYE

M ss Kessedjian, | really enjoyed what you had to say,
it's insightful and very hel pful. However, the |ast two
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principles that you focused on, | was unable to fully
conprehend what the inplications were. Could you speak
alittle bit nore about the second and third principles
and tell us what you believe the inplications are?

CATHERI NE KESSEDJI AN

Well, briefly I guess, because it would be too long to
go into details but I would be happy to discuss that
with you later on if what 1'mgoing to say right nowis
still not clear enough.

The identification and party autonony identification,
| ocal i zation, declaration of parties, this has been
dealt with in Geneva and perhaps David Goddard this
afternoon, in the B2C panel, wll be el aborating a
little nore on that, | don't know.

But you find that everywhere by saying, well, in a
transaction, in a contractual transaction, and that's
perhaps not as useful in a tort case, but in
contractual transactions whatever has been said by the
parties within the contracts, neaning identification,

pl ace where they have their habitual residence or their
establ i shment or branches and so on, is going to be the
el ement that is going to be taken into consideration
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for the jurisdictional rule, that's very inportant.

Party autonony's choice of court clauses in contracts,
we have a very inportant provision in the Draft
Convention on choice of court clauses. As you al
know, right nowin the world, not every country obeys
by the choice of forumclauses that you include in a
contract. So, one of the goals of the Convention is
obviously to clarify this and to nmake all the parties,
the Menber States clarify that, to obey by the choice
of the parties.

Now, the jurisdictional avoidance thing, | think you
woul d be better off reading some of the very thoughtful
reports that have been prepared for the ABA Project,
Kent Law Project. Particularly, there is one which is
very enlightening in ternms of this targeting dispute -

still | always say dispute avoi dance because that's the
usual expression - jurisdictional avoidance thing. This
is the report by M. Reise on securities. | knowit's a

very specialized report, it's on securities and the
security area i s sonewhat speci al

But, still, on the B2C di spute nechani sns, security
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is one of the topical exanples because it's where the
consuner has to be protected very strongly. And,
therefore, | think his report on this is very
i nteresting.

What | call jurisdictional avoidance is... the conpany
that is putting a Wb site is basically asked to give
war ni ngs about what they want to achieve with their Wb
site and the type of jurisdictional avoidance they want
to have, for exanple. | would argue - and | think
sonebody from Yahoo is in the room because there w |
be a presentation later on - but | would argue that if
Yahoo.com - and |I' m not speaking of Yahoo.fr - |I'm
speaki ng of Yahoo.com would have been careful enough
on their Wb site to nention the countries in which
there are laws preventing Nazi insignias and that type
of thing from being not only advertized but presented,
etc., etc. The French court would have been much
different in getting at Yahoo...

( RECORDI NG HAS BEEN SUSPENDED)

avoi dance that you shoul d think about.

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
- 107 -

KATHRYN SABO
Thank you, Catherine. If I mght permt nyself to
per haps pose one question. W're noving to Qtawa 2 and
| think we stole the title fromthe second |LPF
Conference on jurisdiction to OGtawa 2, which wll be
at the end of February 2001, so we have a |lot of work
to do before that.

Dean Perritt, if we accept the idea that the only

possi ble solution to this, at |east for the Hague
Project, is sonme kind of hybrid approach, is it enough
in the Draft Convention to sinply nake sure that we
don't put any obstacles in the Convention that wll
allow the other parts of a hybrid approach to cone into
pl ace or do we need sonething nore? In concrete terns,
what do we need in the draft of this Convention to nake
sone kind of hybrid approach work?

HENRY H PERRITT

Vell, I would hope that we could go further than sinply
an expression of abstention with respect to Alternative
Di spute Resolution. | understand that there is

resi stance fromthe people that have participated in
this for along tinme, in the drafting of the Hague
Convention, to say anything about ADR in this
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Convention. But | would hope that we m ght press that
idea a little further because | think sone sort of
explicit linkage between the special treatnent of
consuner contracts in Article 6 and sone appropriate
form of ADR woul d be hel pful.

And | would argue, Catherine, that that is the best way
to extend your second principle of party autonony
because right now there's not nuch party autonony in
Article 6.

KATHRYN SABO
Thank you very nuch. Are there any other questions? In
t he back? We have about two m nutes.

QUESTI ON 2

What protections exist against, for a nultinational
conpany under the Hague or other proposed treaties,

agai nst either bribery that m ght occur in a court in
anot her jurisdiction or bias against international
conpani es when that court that determ nes against a
U S. conpany is then, is under the Hague Treaty then
sort of bound, U S. courts that are bound to enforce
what m ght be a corrupted or biased initial decision by
a signatory country?

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
- 109 -

KATHRYN SABO
Per haps, Catherine, you can add to this, but | suggest
that at least in the Draft Hague Convention, there is a
provision in chapter 3, in recognition and enforcenent
where a court is not obliged to recognize and enforce a
deci sion where fraud was involved to a certain extent.
Cat heri ne.

CATHERI NE KESSEDJI AN

And inpartiality of the initial court if you can prove,
that's the problem it's very difficult to prove. But
if you can prove that the initial court was inpartial

or unfair and that the fundanental rights have not been
protected, or applied, or obeyed by the initial court,
then that's the basis for non-recognition and non-
enforcenment of the foreign judgnents.

O her than that, on the positive aspect, it's, as you
probably know, it's very, very difficult. But that
exists in all countries, | can tell you. Bias against
foreign corporations in one court exists everywhere,
unfortunately.

KATHRYN SABO
Thank you. | think I worry about our lunch getting cold
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and keepi ng our |uncheon speaker waiting, | don't want
to do that. So, first, 1'd like to invite you all to

join nme in thanking very much our panellists for their
contri bution.

And | would invite you to take advantage of their
presence here to ask any questions you may have at

ot her points during the Conference. Thank you.

SUSPENSI ON FOR THE LUNCHEON
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RUTH DAY
Ladies and Gentlenmen, let me invite you to take your
seats. Wiile everyone is doing that, I'll say just a

word. All the presentations that we receive for this
Conference will be up on the Wb site just as soon as
we can get themup. W are taking a transcript which
will be witten up and transcribed and, as wth our
custom | ast year, the transcript will be on the web
site too. So, all these materials will be available to
you.

| think we're ready to start our afternoon's panel.
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CROSS BORDER B2C CONTRACTS

Enf orci ng Consuner Contracts in the European Union,
Al ternate D spute Resol uti on Mechani sns

PETER MALLER JENSEN

Good afternoon, Ladies and Gentlenen, ny nane is Peter
Mgl | er Jensen, | work for Visa International and | am
based in Brussels. I'd like to thank the |ILPF for
inviting me to participate in this particular session
and then also I'd like to thank the ILPF for spelling
ny nanme right, which doesn't happen very often

The subject of this afternoon session, while you al

qui etly digest your lunches, is enforcing consuner
contracts in the EU, Alternative D spute Resol ution
Mechani snms. And the EU is of course this federal thing
in Europe, which was referred to by the previous
speaker from e-Misic.

If | had been asked 16, 18 nonths ago, tell ne
sonet hi ng about ADR, | would have a vague idea that the
Eur opean Commi ssi on had nade a recommendati on on ADR,
had made a paper on consuner access to justice, that
there was sone sort of reference in the Draft E-
Comrer ce
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proposals to ADR, but apart fromthat, | wouldn't have
a clue, to be honest.

Since the last ILPF Conference in Mntreal, which

think it was late July |ast year, things, or the focus
on ADR has increased especially in Europe with the
proposal for the Brussels Regul ation, the discussions
on ADR have just increased and are al nost increasing by
the day and | have to say that, fromthe perspective of
paynment systens, we al so found ourselves sort of caught
in the fire because there's been a |l ot of focus on
paynent systens and charge-backs in the whol e ADR

di scussi ons.

But I1'mnot here to tal k about paynent systens |uckily
because you have to listen to Ana Pal aci o and

Chri stopher Kuner who are going to make presentations
regarding ADR. Ana Palacio is a |lawer, she used to be
in private practice in Madrid before she entered
politics and, | think, Ana Palacio is the only
politician who actually dared to turn up here today and
we are all very grateful for that.

Ana Pal acio is Chairman of the Legal Affairs and
I nternal Market Commttee of the European Parlianent,
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which is one of the nost interesting and powerf ul
commttees in the European Parlianment, | think I can
say that. And Ana Pal aci o has been instrunental in
getting the Electronic Commerce Directive adopted, she
was Rapporteur on that and she actually resisted the
huge tenptation of making anmendnents to the E-Conmerce
Directive and thereby hindering the Council of making
further discussions and anmendnents to Directive and |
think she's been instrunental in actually getting the
E- Commerce Directive adopted in Europe.

Ana Pal aci o has al so been heavily involved in the Safe
Har bor Rules and is presently involved in the Brussels
Regul ati on. And the nost recent devel opnents regarding
the Brussels Regul ati on happened | ast Monday and |'m
sure that Ana can give us an update here on what
happened | ast Monday.

The next speaker after Ana Palacio will be Christopher
Kuner. Christopher Kuner is very known to people who
have attended |LPF neetings. Christopher Kuner is an
Anmerican | awer with a European flavour or maybe a

Eur opean | awyer with an American flavour, I'll |eave
you to judge that.
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Chris works for Morrison & Foerster in Brussels. He's
dealing with a wide variety of electronic conmerce,

| egal issues fromjurisdiction to tax, | think he's
dealt with everything. He runs a very interesting Wb
site, ww. kuner.com which | invite you to have a | ook

at. He's got very interesting translations of German
| egal texts.

| suggest that we start off with Ana and then we pass
on to Chris. Chris is going to focus on a study he did
for the A obal Business Dial ogue on El ectronic Commerce
regarding ADR. And Ana is going to focus on what is
happening wth the Brussels Regul ation on jurisdiction
and on ADR.

So, we start off with Ana, then Chris and then, after
that, |I hope, there will be a |ot of questions fromthe
audi ence. Ana.
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ANA PALACI O
Wel |, thank you, Peter. Let nme begin by saying, and
it'"s not rhetoric, that I'mreally pleased to be here
and to thank, really thank M. Katoh, Ruth Day and the
| LPF for having invited ne, and having given ne the
opportunity of already listening to very interesting
presentations to which I will refer in ny own
presentati on.

Then, may | just nake a comment on your very nice
presentation, Peter. If the Parlianent resisted this
tenptation to perfect, to nake a nore perfect |egal
text on the Directive of e-Commerce, it's because the
Directive was al ready very good.

O course, you always can correct a |legal text and nmake
it look better, or that you like it better, but there
is a reason, as you nentioned. But | think that we
have to stress that the views of the Parlianment were
taken into account, duly taken into account by the
Council after the first reading and in the second
readi ng we could accept - and gladly so - the text.

Then, let ne begin by a quotation. Mark Twain once said

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
- 117 -

that if a man in the street accosted hi mand denanded
his watch, he would do his best to hold on to his
property. But if that nan cane up to himand said that
he intended to bring an action for his watch, he would
then hand it over and think he had got off lightly.

Vell, | think that the goal of the challenge that this
Conference addresses is that the twenty-first century
consuners - that neans us - would agree, we agree deep
i nside our heart, we agree with Mark Twain, and this,
in or outside the Internet, with reference to an exotic
jurisdiction or to the judge next door. Because, in
fact, the court, just the court, only the court is not
the right solution and, as it has been nentioned during
the norning panel, it is too expensive and too sl ow

Let me add, however, and you won't be surprised that
being a continental, a European continental |awer, |
think that going to court is a fundanmental right, the
| ast possibility. And that is how we have to play. W
have to be able to go to court, but we have to have
other possibilities before taking this |ast resource.

That's why there were, of course, many interesting
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ideas in this norning’s panel. But | will point out
two approaches:
this idea of "integrated gl obal solutions”
that Ms. Kessedjian said,;
and the idea explained by Dean Perritt that
"hybrid regul atory approach can go, has to go
further than what Ms. Kessedjian said, just
to say that this | egal franework does not
interfere with the possibility of going
previously to ADR'

And, if | may add sone nore prelimnary remarks, this
has to be so, regardl ess of the technology. | think
that any good | egal solution has to be neutral vis-a-
vis technol ogy. Because technol ogy nowadays changes so
much and so quickly that this is a nust. By this, |
fully subscribe to the perplexity that Frithjof Mennel
expressed in his introduction about what a directed
activity is and so on.

This is regardless, as | said, of the technol ogy, but
this has to be regardless as well as it is a
transfrontier of conflict or not. Nevertheless, | can't
explain, or I can't now reflect on all these problens
and, in fact, ny topic is to address this new, this
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ongoi ng debate, parlianentary debate on the regul ation
on jurisdiction and recognition and enforcenent of
judgnent in civil and commercial matters, | nean the
Brussels (1) Conventi on.

Especially, | insist especially on the world
comuni tarization and why? Because, in fact, in
Europe, the internal nmarket is not international. The

internal market is not the home market yet, but is
internal market and the vocation - as Frithjof said
this norning - the vocation of this internal market is
to beconme the home market, that neans that there is no
difference if |, say, sell goods from Barcel ona and |
sell themto Madrid or to London.

Therefore, we, at the Legal Affairs Conmttee, we pay a
| ot of attention to the devel opnent of the Hague
Conference that we follow and that we encourage and
that are, for us, a source of thought and of

consi deration, but these principles are not the ones
that should exactly apply automatically, to the
conflicts, transnational conflicts within the EU
because of this idea of the internal market.

As Frithjof has said rightly, in the Union we have a
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degree of legal integration and harnoni zed | egi sl ation
that justifies the use of a different or, maybe in sone

cases, different approach.

And now, let nme explain to you sone persona

reflections - and I want to insist on this - these
views do not conprom se the approach of the Parlianent,
" mjust speaking on ny own. For as you know, the issue
of jurisdiction has been the subject of intense

di scussion i n Europe.

The terns of reference of this debate are quite sinple:
what sort of rules do we need to establish at EU | evel
in order to determ ne which court will be conpetent in
the case of a cross-border dispute relating to consuner
contracts concluded through the Internet? Do we need
to apply the current regine applicable to certain
consuners contract? O do we need to design a new one?

Two contrasting solutions have been di scussed. The
first would adopt the existing regine in favour of
certain consunmer contracts enshrined in the proposed
Brussels Regulation with the result that this regine
woul d apply to electronic contracts concl uded by a
conpany as long as that conpany directed its activity
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to the country of the consunmer. Wiich is a bit
contradictory with the aimof the internal market,
because the aimof the internal market is that each
consuner, each provider thinks of the internal market
as his honme market.

And then, the second solution would be to develop a
specific reginme applicable to all consunmer contracts,
concluded at a distance, that neans technol ogically
neutral. An additional principle would be that, in
certain defined circunstances, the parties would be
permtted to choose the jurisdiction of the court
conpetent to resolve the dispute.

| amproud to say that the European Parlianent and, in
particular, the Legal Affairs Commttee, that | have
the honour to chair, is at the heart of this
fundanental debate. It has already succeeded in

| aunching a real discussion involving all interested
parties on the substance of the issue at hand, whil st

t he Comm ssion decided to elude all discussions of this
issue by sinply re-tabling a draft regul ati on which was
previously el aborated in a non-transparent way and
within the framework of the "fourth pillar".
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For the ones of you that are not famliar with EU | aw,
the "fourth pillar"” is closer to international private
| aw. The internal nmarket is not. So, by
comunitarizing a |l egal act does not just nmean where it
says "convention put regulation". You have to
scrutinize all principles that are in this | egal act
and seize the inconpatible with the principles that
underline the internal market.

The European Parlianent Legal Affairs Comm ttee has
finally adopted, and, Peter, | refer to this, it was
adopt ed | ast Monday, its opinion which seeks to re-

bal ance the initial Comm ssion proposal by facilitating
cross-border activity at conmmunity |evel whil st
ensuring an efficient |evel of consuner protection. And
| refer specifically to the anendnents to Section 4 of
the Reqgul ation, especially to articles 15, 16 and 17,
and the new anendnent 26 that includes a new article 17

(a).

My experience of these lengthy discussions leads ne to
four conclusions which may assist in finding a
reasonabl e solution and a reasonable reflection on why
and how ADRs are necessary and instrunent al
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First idea
Consuners nust have access to goods and services con ng
fromother countries within the EU O course, | think
that these principles can be - as Frithjof nentioned
for the Directives on e-Comerce - seen as nodels for
international reflection. But now, what | wll be
saying is just related to the territory of the European
Uni on.

The key opportunity offered to consunmers by the
Internet is to have access to nore goods and nore
services without having regard to national borders. Any
regine relating to consuner contracts shoul d not
deprive the consunmer of this opportunity. However, what
woul d be the use of what appears to be a theory of a
perfect legal reginme in favour of consunmers, but which
has the perverse effect of deterring conpanies from
offering their goods and services across borders?

W need to recognize that the ability of a | egal regine
to facilitate and encourage cross-border activities is
a key part of that protection because, in the end, the

consuner has a broader el ection.

Consequently, any reginme relating to consuner contracts
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shoul d be cross-border friendly. It is very inportant
to think cross-border, which neans finding solutions
which wi Il convince conpanies to offer their products
and so this neans across borders to all consuners
within the EU. It should be a clear objective of any
applicable regine that conpanies are incited to sell to
consuners in all the territory of the EU. And the
consuners can buy from conpani es across the 15 Menber
States, wherever the nost attractive offers and prices
prevail .

| am convinced that the real risk which is posed for
the el ectronic comerce in the next five years is that
t he physical borders dismantled by Internet technol ogy
are going to be replaced by | egal and other virtual
borders. There is a clear risk that the

i nappropriateness of a legal framework for setting

di sputes may | ead conpanies to sinply refuse to sel
across borders and, therefore, result in a re-
fragnentation of the internal market or re-
territorialization of the Internet sales.

The Legal Affairs Commttee has approved an amendnent,

t he anendnent is the nunber 26, to the Conm ssion
proposal, which would have the effect of limting the
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risk of enterprises getting enbroiled in |egal actions
all over Europe by enabling parties to a contract to
choose in advance the conpetent court. Naturally, it
woul d be necessary to ensure that the choice to settle
any dispute is subject to strict criteria, to ensure
that the consuner is treated in a fair way.

That neans that the obligation for the conpany to put a
di sclaimer alerting the consunmer to the choice of a
forumand/or commtnent to submit the dispute at the
consuner's request to an ADR nechani sm of the choi ce of
the consuner, which is specified on the conpany's Wb
site. This is indispensable to convince European SMEs
to sell across border instead of deciding to limt
their offers to donmestic consuners with the result of
re-fragnentation of the single market, as | said

bef ore.

Second | dea

The principle of freedomto contract and freedom of
choice is particularly adapted to Internet contracts.
This point |eads ne to ny second key concl usion. One of
the nost appropriate solutions for finding a good

bal ance between busi nesses and consuners interest is to
reintroduce sonme possibility of contractual agreenent
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on which court will be conpetent.

This idea is sonetines seen as a sacril ege, even that
for the past 20 years in Europe, regulatory
conservati smand protection in Menber States had | ed
national authorities to design |egislation whose main
characteristic has been to deprive or Ilimt the
consuner's freedomto contract by protecting the
consuner many tinmes agai nst hinsel f.

Such a legal reginme may be still justified in sone
areas. However, the Internet |argely changes the
situation of the consuners and requires a certain
noderation of the traditional approach towards a

bal ance of risk. W have to fight agai nst |ong-standing
stereotypes or clichés according to which a consuner

is, by his very nature, badly informed, badly educated
and defensel ess. And a business, by contrast, is always
powerful, rich and dom nant.

The I nternet econony chall enges these over-sinplistic
views and requires the design of a truly innovative,
flexible, efficient, and pragnatic response. In ny
view, this is a key challenge for the new regul atory
approach included in the context of the Hague
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Convention, but with the nodification, | said.

In the discussion of the Brussels Regul ation, the
anmendnents of the Legal Affairs Conmttee proposed that
the introduction, to a limted extent, of the
possibility of choosing the conpetent court, this wll
be achieved by jurisdiction clause in a contract only
for cases where the consuners are plaintiffs in a
di spute. If the consuner were the defendant, he could
still be sued only before his national court. In
addition, any jurisdiction clause would need to conply
with a nunber of conditions inposed on the business, in
particul ar:

transparency requirenents;

the need for specific prior acceptance by the

CONSUITET ;

a prior commtnent by the conpany to accept

the use of an ADR and to give effect to any

sent ence.

G ven that the Internet increases the possibilities for
i nform ng consuners, transparency is the key. It wll
ensure that the consuner avoids accepting such a cl ause
i nadvertently without regard to its effect or, by
default, w thout paying any attention. The above
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proposed sol ution, which gives nore roomto contractual
freedom corresponds better to the reality of the

I nternet and the users of the Internet.

The interactive nature of the Internet and the
multiplicity of services offered lead to a situation
where Internet consuners always have the possibility to
ask for nore information to negotiate and possibly to
decide not to contract.

G ven that a clear, specific disclainer will have to be
used, the consunmer will be fully informed of any such
jurisdictional clauses. There wll be no risk of
consuners being accidentally bound by a small print
contractual provision relating to jurisdiction. For
those of you that would be interested in reading these
anendnents, | will ask the secretary to nake sone

phot ocopi es.

Third | dea

We shoul d nove towards the concept of Internet user

i nstead of consuner because in line with the second
conclusion, it appears to ne that the Internet creates
changes in the behaviour of the consuners, which is
characteristic for the Internet User Community or the
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netizen, and which is different fromthe behavi our of
consuners in the off-l1ine world.

An Internet user or netizen is nore attached to civil

| iberties, such as freedom of expression, than to
former consuner protection and nore attached to the
solidarity of the Internet users than to the protection
by governnment regulations. In practice, this nmeans that
the consuner protection regine applicable to Internet
users should take into account the particul ar
characteristics of the Internet user such as the fact
that an online consuner is soneone who attaches great
val ue to freedom of expression, freedom of choice, open
access to the Internet, the absence of prior

aut hori zation or accreditation schenes, et cetera.

I nternet users are not passive and have a real capacity
of reaction and they do not, as in France, they say:

non seul enent subi ssent, but they are really active.

I nternet users have already shown proof of this new
power of consuners through news groups, petition,
harassment e-mail, et cetera. This ability of Internet
users to react should be fully exploited and offers new
opportunities for consuners protection and it should be
fully taken into account by | aw nmakers.
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Fourth | dea
Consuner confidence is just an argunent, the key
problemis the quality of the protection. Al the
di scussions at the European | evel denonstrate how
difficult it is to focus on the substance of the
probl enms and the solutions. On nbst occasions, the
debate is too superficial and formal. The concept of
consuner confidence has been very often used in a
dogmati c way for quashing any attenpt to discuss the
quality of the protection.

In the nanme of the consuner confidence, we woul d have
to accept anything which is supposedly nore protective
for the consunmer who, by his nature, is weak and

i ncapabl e of meking inforned choices. The key point is
the quality of the protection, how to ensure an
effective protection.

The dogmatic di scussion on the application of the EU
Internal Market Principles of the country of originis
a very good exanple of how the consunmer confidence
argunment has been used in the wong way. Indeed, |I am
convinced that the application of the | aw of the
country of origin is the nost efficient way of
protecting the interest of the consunmer since it
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| essens the risk of illegal activities over the
Internet in Europe by establishing effective control by
national authorities at the origin of the activity, the
nmenber state where the conpany is established.

If there is no control at the source of the activity
based on the legislation of the country of origin, any
ot her possibilities of control are mainly artificial
and non-efficient. Therefore, contrary to what is very
often said by those involved in the consuner confidence
argunent, at EU level, there is a common interest

bet ween those who seek to renove | egal barriers between
Menber States and those who want to grant protection to
t he consuner.

This is also true for the issue of jurisdiction even if
as set out in the proposed Brussels Regul ation, you
facilitate the recognition of court decisions taken by
a court in the country where the consuner is based,
nothing will prevent a conpany fromgoing to court in
its own country in order to contest the enforcenent of
t he decision, and we could give sone ot her exanpl es.
You wi Il understand that I, personally, amnot for this
appr oach.
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Anot her nmeans to ensure an effective protection is
encouraging - and this is the key of this
intervention - is encouraging the devel opnment of ADR
Thi s idea, which has been | aunched by the E-Commerce
Directive is now supported by virtually everybody, as
Peter said. The problemis how to determ ne what to do
in practice in this field. The E-Commerce Directive
forces Menber States to nodify their legislation in
order to enable the use of online ADR

The anmendnent that the Legal Affairs Conmttee has
passed will constitute a key incentive for conpanies to
accept ADR given that if a conmpany accepts in advance

t he subm ssion of the dispute before an ADR, it will be
able to introduce a jurisdiction clause on its
contract. | think this is inportant, maybe we can

di scuss | ater.

Finally, another key instrunent for ensuring an
effective protection is to encourage and facilitate the
devel opnent of critical communications as opposed to
commerci al communi cations. |Indeed, in the new econony,
the key challenge wll be for the consuner to be able
to differentiate good quality goods from | ousy ones.

| ndependent Wb sites offering services such as the
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conpari son of products, conparative tests, analysis of
t he drawbacks and advant ages of the product, et cetera,
but al so of codes of conduct, trustmarks, and ADR w ||
beconme crucial for consumer protection and for a policy
geared to quality instead of bureaucracy.

The devel opnent of this new type of communication wll
be certainly hindered by sone | egal obstacles such as
the rule of defamation, rules of a fair conpetition but
we cannot enter into this field.

So, let nme conclude. Contrary to what is said, the
Internet is not a challenge for the law. Law is always
areflection of life. Rather, the Internet is a
chal l enge for |awers and for | aw nakers. Lawers are
necessarily confronted with questions and demands t hat
they have to give responses to. They cannot stay silent
or static vis-a-vis devel opnents such as those
resulting fromthe Internet.

Natural |y, and as usual, once a new technol ogy energes,
a split arises between, on the one side, a conservative
def ensi ve approach denying the novelty or denonstrating
that existing legal thinking is still appropriate and,
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on the other side, a npdern view which considers that
the creative ability of the law allows us to devel op

constantly better and nore appropriate sol utions.

The debate on the Consuner Protection court
jurisdiction is no exception fromthis rule and |I'm
very proud to say that in contrast to the very
conservative and static reactions, in particular from
National Mnistries of Justice and fromthe European
Comm ssion, the Legal Affairs Commttee of the European
Parlianment has dared to take clearly position in favour
of a nodern | egal European thinking.

As always, comrunity | aw denonstrates its inherently
nodern nature. And | hope that the Plenary will back

this position.

Thank you.

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
- 135 -

PETER MALLER JENSEN
Thank you very nuch, Ana. And fromthe Brussels
Regul ati on which will regulate the |ast resort taking
matters to court, we turn to the ADR issue which is
what everybody focuses on and Chris is going to focus
on his study on | egal obstacles for ADR i n Europe.
Chris.

CHRI STOPHER KUNER

Thank you very nuch, Peter. | have a very hard act to
follow after this very interesting and provocative talk
of Ms. Palacio and I"'mafraid that what 1'mgoing to
discuss is a bit nore detailed and nore legalistic and,
for that reason, perhaps a bit nore boring than what...
fromwhat you did, fromwhat you just heard.

But | think it does build well on M. Palacio' s speech.
Toward the end of her talk, she nentioned |egal
obstacles to ADR and this will be the subject of ny

tal k.

The basis for nmy talk is a |l egal study which |
performed on behalf of the d obal Business Dial ogue for
El ectronic Comrerce, known, | think too al nost all of
you here, as the GDBe and in particular the EU Region
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Consuner Confidence - ADR Working G oup.

And | would just say that I1'mgoing to take, for
California, the radical step of not having even any
Power Poi nt presentation sinply because the full text of
the study was nade avail abl e by the kind perm ssion of
the GBDe, | presented to the ILPF and it will be up on
the Wb site, so you can access the full text of what
|"mgoing to say on the Wb site.

Now, to put this a bit in context, this GBDe Wrking

G oup was faced earlier this year with the task of

| ooking at the ADR issue in Europe and comng up with a
sort of inventory of what were the real |egal problens
to using consumer ADR and e-Conmerce. And as they did
that, it quickly becane clear that no one had a really
clear idea of this subject.

When | started the study, | was actually quite scared
because | was convinced that there were all sorts of
materials out there and experts at different arbitral
institutions who knew this subject cold and | was... a
nunber of phone calls to people in The Hague and Paris
and Geneva, et cetera, quickly and various arbitration
| awyers quickly convinced nme that | was in the | ucky
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position of having to wite a study and probably
know ng as nmuch about this study or about the subject,
as many ot hers did.

There sinply isn't nmuch available on the subject of ADR
i n European | aw, in business-to-consuner electronic
commerce. There are, if you look in journals,

et cetera, there's a lot sort of vague and superfici al
but there isn't really a |ot of detailed information.

So, in performng this study, and | should say before |
really get into the details of it, the mandate of this
study was limted very specifically to | egal obstacles.
It was not, for exanple, a study to design an ADR
system So, I'mreally |ooking very specifically at

| egal obstacles and the question of if a conpany wanted
to use ADR in their business-to-consuner electronic
commerce in Europe, what would be in place in the | aw
whi ch m ght prevent them from doing so?

The first difficulty with the study was that of
definition. You deal in a subject with terns |ike

el ectroni c commerce, consuner, even European, which are
not entirely clear and it's very inportant to define
themclearly fromthe begi nning.
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Il will not go too nuch into the definitions here, but |
wi |l rmake one point with regard to the term ADR After
considering the matter a bit, | decided to limt the
study very specifically to ADR systens which involve a
third party who issues a decision. That neans that the
study does not cover things such as call centres,
conpl aint handl i ng procedures or other procedures which
i nvol ve negoti ation between the parties.

Thi s does not nean that these procedures are
uninportant. On the contrary, they're perhaps the nost
w dely used ADR procedures at the nonent, not only in
Eur ope but around the world. However, the fact is there
aren't that many | egal issues involved in consuner
negotiating with a conpany. It's not legally a very
interesting topic. So, it was determ ned that the study
would be limted to really sort of procedures involving
an i ndependent third party deci sion-nmaker.

The next thing we did with the study was to | ook at
sone of the legal instrunents and | egal basis for ADR
in Europe. These are indeed nyriad, there are a nunber
of instruments that nust be consulted. First of all,
there are a nunber of international conventions and
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| egal instrunents relevant to ADR which apply in
Eur ope. The npbst, besides the Brussels and Rone
Conventions, which were referred to, thereis, in
particul ar the New York Convention, that is the UN
Convention on the Recognition and Enforcenent of
Foreign Arbitral Awards, which is in force in all the
EU Menber States.

Community law is also quite inportant. The Conm ssion
has come out with a set of recommendations for out-of-
court settlenent of consuner disputes, and while these
are only recommendati ons, they are quite persuasive and
have really helped formthe debate on what ADR systens
should | ook like in Europe and have set sone sort of

m ni nrum st andar ds.

There are al so a nunber of directives, in particular
the Directive on Unfair Ternms and Consuner Contracts
and this directive, in particular, limts the ability
of consuners to sort of opt out of their right to go to
court in consuner disputes, and this is of obvious

rel evance to ADR.

And then, of course, there's the E-Commerce Directive.
In Article 17 of the E-Commerce Directive, there are
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provi si ons which are designed to elimnate |egal
barriers to the use of online ADR These provisions, of
course, now have to be inplenented in the Menber States
now that the Directive is in force and it wll be, |
think, quite interesting to see how they are
i npl enent ed.

To go into sone of the details of the study, there are
three basic sections of the study. The first section
deals with formation of the ADR agreenent and potenti al
obstacles in that area. Now, we determne fairly early
on that there is no per se hindrance to a consuner
agreeing to submt a dispute in e-Comrerce to ADR

I ndeed, Article 2 of the New York Convention requires
the contracting states to that Convention to recognize
an arbitral agreenent.

However, there are sone very clear instances under
European law in which it may be legally inpossible for
a consunmer to agree to submt a dispute to ADR and
exanpl es are provided by the Brussels and Rone
Conventions and the EU Directive which | referred to
earlier.

Based on these different |legal instrunents, it seens
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that any agreenment by consuner to submt a dispute to
ADR and waive the right to go to court would have to,
at a mnimum fulfil at |east three conditions.

First, the agreenent would have to be entered into
after the dispute has arisen. Secondly, the consuner
woul d have to enter into such an agreenent with ful
awar eness of the consequences. And third, ADR would
have to ensure at |east the sane degree of procedural
fairness for the consunmer as wwth litigation in court.

Now, | should say it's quite an open questi on whet her
this sort of binding ADR was even desired in consuner

di sputes. Many people feel that, in the end, it's
really... it will be inpossible, well, for |egal
reasons and for consuner relations reasons to foreclose
the consunmer fromgoing to court as a last resort if he
wants to. But | think it's an inportant issue to | ook

i nt o, nonet hel ess.

There are al so a nunber of provisions in the | aw of

vari ous EU Menber States which could affect the
validity of dispute resolution clauses entered into

el ectronically and, in particular, laws involving the
general ternms and conditions of contract. And | go into
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these a bit in the study.

The study al so di scusses forumrequirenents. National

| aws and i nternational conventions frequently require
that forum selection or arbitration clauses be quoted
in witing. And these cl auses obviously could cause
uncertainties or problens also for the validity of
online ADR agreenents. Sone European countries are nore
liberal in this regard than others.

| think it's also worth nentioning, as | said, that
Article 17.1 of the E-Commerce Directive should
hopefully elimnate many of these formal hindrances to
t he concl usi on of ADR agreenents.

The second section of the paper dealt with the
structure of ADR systens and the conduct of the
proceedi ngs and possi bl e obstacles in that regard.
There are certainly mni mum standards for ADR
proceedi ngs as set forth in the Conm ssion's
recommendation which | referred to earlier. I won't go
into themin detail here but they have to do with

i ndependence of a deci si on-nmaki ng body and transparency
of the process, et cetera.
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| don't know if you can really regard these as
hi ndrances or obstacl es because nost of themare
factors which nost ADR systens would want to have in
pl ace anyway. But there are a couple of factors in this
Comm ssi on recommendati on which, | think, are perhaps a
little bit too restrictive as regard to e-Commer ce.

For exanple, there's a principle stating that the
deci si on- maker nust not have worked for a professional
association for three years before having taken on the
di spute, to decide the dispute, which obviously would
just foreclose a lot of very qualified decision-nakers
frombeing adjudicators. And I think that it's worth
hopeful Iy, having the Conm ssion revisit these
reconmmendati ons and perhaps nake thema bit nore e-
Commerce friendly.

Di scussions with | awers and sone Menber States al so
gave rise to sonme concerns about possible
constitutional problens. |In particular in Germany, the
Vi ew was expressed that certain m ni mum standards,
certain m ni num procedural standards for court
proceedi ngs m ght not be able to be satisfied by
proceedi ngs online sinply because, at the nonent,
there's too much uncertainty involving Internet
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security. That, | think is a very nuch open question.

Finally, to go on to the last section which is

Enf or cenent of the ADR Decision, one thing that was
very clear was that there's a real tension between the
Vi ew expressed sonetinmes on the one hand to have a

bi ndi ng deci sion and, on the other hand, that a
consuner should not be finally bound by an ADR
decision. In particular, if you | ook at sonme of the
statenents of consuner groups, sone of their statenents
are a bit contradictory because they say, on the one
hand, this ADRisn't worth nuch because it's not

bi ndi ng and, on the other hand, they say, well, we
shoul dn't bind consuners to the final decision and, of
course, you can't have it both ways. It has to be one

or the other.

There are two basic nechani sns for having a binding
decision in Europe on an ADR proceeding: it can be
enforceable as a contract; or it can be enforceable as
a final judgnent. In regard to enforceability as a
contract, there are really no obstacles to consuners
agreeing with businesses that the final decision shal
be binding on themas a contract. However, then you
have the problem of enforcing the contract outside the
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nati onal borders, which is the very reason that npst
peopl e want to use ADR, so that sort of becones

circular and isn't very hel pful.

Wth regard to the potential enforceability of ADR
decisions as sort of arbitral awards under the New York
Convention, this is a very difficult subject and it
seens, to nake a long story short, it seened to us in
doing the study that, with regard to truly foreign
cross-border awards, it should be possible to do so
under the New York Conventi on.

There are sonme Menber States where sone views were
expressed that there mght be problens with this, but I
think that both court cases and academ ¢ commentary
woul d support the potential enforceability. Wether
this is something really realistic that consunmers w ||
want and that businesses will want to enter into is
anot her questi on.

So, that's an overview of the study and, as | said,
it's available on the Wb site. Thank you very nuch for
your attention.
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PETER MALLER JENSEN
Thanks very much, Chris. W're nore or |ess running out
of time but | think we can take sone tine for sone
questions fromthe audi ence. M ke.

M KE PULLEN
Thanks, Peter. Mke Pullen fromDLA in Brussels. A few
of you in here will know ne and will know that |'ve

been very vocal on the issue of the Brussels Regul ation
of the past two years.

If | could just put a question to Ms. Palacio, whom

|'ve had the pleasure to work with very closely on her
amendnents. Just to clarify what the amendnent, well,

if I can give an exanple in clarification, which

per haps you can tell nme whether | have understood the
anmendnment correctly.

If 1'"ma consunmer entering into nmy Web site in Bel gi um
and | type into a search engine “luxury goods”, it
gives nme an architect's link to. Say. the Galeries

Laf ayette in France and | go through to the French Wb
site fromny domcile in Belgiumand what | will get
under your anendnent, if | understand it correctly, is
a pronpt which says: we are the Galeries Lafayette,
boul evard
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Hausmann, Paris, France. W contract only on the terns
of French jurisdiction if, you, the consuner, wsh to
sue us. These are your rights under French law. W w ||
give you a choice of two separate ADR systens which we
subscribe to, but in return for that, you wll agree
that if you are going to sue us, you will sue us in the
French courts. Is that the correct interpretation of
t he anmendnent s?

ANA PALACI O
Thank you, M ke. Yes, basically yes. It's not exactly
that. |In the beginning there will be a disclainer

saying that if you, consuner, want to sue nme, Galeries
Laf ayette, it's not all the possibilities because when

the consuner is defendant, |, Galeries Lafayette, wll
al ways have to go to the consuner domcile. So, if the
consuner wants to sue ne, he will have to cone to

France. But not in all cases, just the rest of the
requisite, just if I fulfil all the requirenents that
are stipulated in the now proposed Article 17 (a) and
that basically our requirenents of transparency of the
information and, in the end, of conpliance with the
result of this binding ADR which would be, as we have
just seen, an arbitral type of ADR
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M KE PULLEN
Thank you very nmuch, Ms. Pal acio. Please.

PHI LI PPA LAWSON

Thanks. Pippa Lawson fromthe Public Interest Advocacy
Centre. | think the | one consuner representatives here,
| feel it incunbent on me just to make a clarification
on your remarks, Christopher, about the consuner
posi ti on on bi ndi ng/ non-bi ndi ng ADR. My under st andi ng
of the consuner position is that it should, where it's
a binding type of ADR, arbitration for exanple, it
shoul d be bi nding on the nerchant only.

| don't think there's any contradiction in that
position. The point is that we're all trying, we
striving for a reginme which inproves consuner
confidence and trust in e-Comrerce. It's in the

busi ness interest to provide that kind of guarantee,
the sane way that businesses will often provide a 100%
noney back guarantee, no questions asked. Yes, the
point is the business is saying, |ook, we subscribe to
this, we wll... the business chooses the ADR service
that they offer. So, they say: we wll subscribe and
use this ADR service, you agree to use it too before
you go to court. And we will be bound by the results of
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it. You can still go to court but we agree to be bound.

| don't think there's anything wong with that
asymmetry, wth it being binding on the nmerchant only.

| think it makes all the sense in the world in the
context of what we're trying to achieve here and |
don't think there's anything contradictory in it.
Thanks.

CHRI STOPHER KUNER

Just to respond, thanks for that clarification. | agree
with you: | don't think there's anything per se wong
inthat. My coment was actually directed to a couple
of statenents in sone papers by European Consuner

G oups in which, | think, there was sonme contradiction,
but | take your point.

ANA PALACI O

And if | may add just a comment on this interesting
intervention. This is the approach that we have taken
at the Legal Affairs Conmttee, is that the nerchant,
the provider agrees to be bound by the result of the
ADR, but there is not such an obligation on the
consuner.
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PETER MALLER JENSEN
Pl ease, yes, question.
MARK STECHBART
Mark Stechbart, I'ma resident of California and | buy
a Mercedes out of Germany with ny Visa card and because
I"'mmarried to a lawer, | have a Visa card with an

enornous limt on it. But the car is defective, now,
although I go to the Mercedes site and sign the ADR
probably w thout even | ooking at it because nost people
don't, can | avail nyself of VISA nenbership services
to adjudicate the dispute on quality with the car, or
am | barred because of the ADR signature? And doesn't
it that dimnish ny VISA nenbership or does it keep the
Eur opean | awyers busy?

PETER MALLER JENSEN
That's an interesting question. | don't know. | guess
your question is: can you do the charge-back when the
engi ne blows out? And | think the answer woul d be yes.
You coul d probably do a charge-back because you didn't
get what you ordered that there was sonething wong
withit. And | suppose if you made the transaction over
the Internet, you bought the car over the Internet, so
yes, | think you could do the charge-
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back. Am 1 right? I'mright.

PHI LI PPA LAWSON

H! It's Pippa Lawson again. In ny haste to nake that
clarification, | forgot a question | had for Ms.

Pal aci 0. You stated two conditions for the
enforceability of contractual clauses regarding the
choice of forumin consunmer contracts. Correct nme if
"' mwong, but one was the full transparency, so the
consuner understands, sees it and understands what
they're agreeing to. And two was, the second one was
t he busi ness’s agreenent to engage in online ADR

"' mwondering why not a third condition that there'd be
some connection with the transaction, sone kind of
substantial connection so that you avoid the race to
the bottom scenari o where busi nesses are choosi ng, you
know, Zi nbabwe or whatever as their..., for the
applicable | aw court.

ANA PALACI O

Vell, I think this is a very interesting remark. O
course, as | nentioned, all ny intervention relates to
transactions within the European Union, wthin the
European Union. That's what is sonetinmes difficult to
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grasp fromoutside the European Union is that, for us,
the internal market is our hone nmarket. Therefore,
principles of International Private Law do not apply.
Nevert hel ess, we, as European Union, as Internal
Mar ket, we have this International Private Law
principles that apply in our transnational, no, trans-
Eur ope, no, transactions between the European Union on
the one side and a third country. And that's why we
support and we are so interested by what is being done
at the Hague Conference on this matter.

PETER MALLER JENSEN
One nonent. Ckay.

GRAHAM SM TH

Gaham Smth fromBird & Bird in London. | think this
may be a question both for Ms. Palacio and for Chris
Kuner. Just to get back to Mke Pullen's scenario about
the Galeries Lafayette, if you take that scenario, even
if it is witten into the Brussels Convention and
that's allowed, would there still be any residual
possibility of the consunmer challenging that agreenent
under the Directive on Unfair Terms and Consuner
Contracts?
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ANA PALACI O
Well, there has been a clear debate on this, on how
Unfair Consuner Contracts Directive could affect this.
And, of course, I'mnot the only one that can give the

appropriate answer, it will be the Luxenbourg Court if
the question is before them For the nonent being,

there are different positions. | belong to the canp of
the ones that say that there are no contradictions. |
have the argunents, of course. | respect but | do not

share the argunents of the ones that say that this
directive prevents disagreenent. But the question is
open until there is a definite ruling by the European
Court because this is the only court, the last instance
court to interpret the community | aw.

CHRI STOPHER KUNER

| would basically agree with Ms. Palacio's
interpretation and I woul d nake anot her point which is,
| think that this shows one of the problens in Europe
which is that there is so many instrunents dealing with
the issue of consuner protection, applicable |aw and
jurisdiction. And it becones very difficult sonetines
to sort out which one applies.

And another point is that this subject would be so nuch
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easier if there was nore uniformty in consunmer |aw
anong the different... just as an exanple, the
different EU Menber States. | nean, | really,

theoretically, there shouldn't be such, such great
distinctions and | think there's nore effort nowto
har noni ze them but there still is too nuch di sharnony.

ANA PALACI O

Just a last word. That's why it's so inportant that the
Anst erdam Treaty has communitorized all this frontier
territory that was there with procedural |aw and sone
conventions as the Brussels Convention that now cone
under the EC Treaty, so under the Internal Market

scope. And that there will be many nore possibilities
of harnoni zi ng, which is a nust.

PETER MALLER JENSEN

Ckay. Thank you very much. Thank you, Ana Pal acio, for
a wonderful insight on the Brussels Regulation. | nust
say, personally, |I'mfascinated by your suggestion of
maki ng a new definition of consuners. | |liked the idea
of calling them"Internet users"” instead of calling
them consuners and then | | ook forward to see whet her
this takes root, if this idea takes root el sewhere. So,
t hank you very nuch.
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And Chris, thanks very much. And |I'msure that a | ot of
you will find it helpful that Chris' study is avail able
on the ILPF Wb site. Thanks very nuch.
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Codes: When |Is Self Regul ation a Viable Mdel?

COLI N BENNETT

Good afternoon, ny nane is Colin Bennett, I'mfromthe
University of Victoria in British Colunbia and I amthe
remmant of a panel that was to have existed on privacy
protection in the international arena. And when

agreed to do this chairing, I was asked to first say
sonet hi ng about privacy devel opnents and, secondly, to
answer the incredi bly easy question: when is self-
regul ati on a vi abl e nodel ?

And then to introduce Denis Henry, all of that in about
ten mnutes, so. But | just want to speak for about
five mnutes on those issues and then introduce Denis.

| think it was sort of alleged tongue in cheek at |unch
time, that consuners are not really that interested in
privacy, | certainly took that as tongue in cheek and
Paul suggested that privacy is probably the nost

i nportant barrier to participation in electronic
commerce. |It’s becone a huge
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political issue. |'ve been studying it for nigh on 20
years now and | can't think of a tine when it has had
nore political and econom c international inplications.

Over the years, there's been a convergence, that word
was used a couple tinme this norning on the set of
principles that are enbodied in law, but also in
international instrunments such as the European Union
Privacy Directive, which was passed in 1995. But that
convergence really happened before the Internet cane
along. It happened as a result of cross-national
fertilization of ideas and al so because there are just
a finite nunber of ways that you can sol ve these
probl enms. Over the years, a consensus energed as to
how best to set in law a set of principles for the
protection of personal information.

Al so, however, and this gets to the subject matter a
good deal of the rest of the afternoon, for some reason
privacy has notivated nmany different instrunents of
self-regulation. If you nane sone kind of a tool for
self-regulation, it exists in the privacy world. [''m
currently witing a book on this with a coll eague and
we've classified five different instrunments. One is a
set of privacy commtnents where the conpany or the
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organi zati on concerned sinply gives a basic conm t nent
about what they do. Those were quite common in the
early years of this issue. Secondly, a set of privacy
codes which are nore codified obviously but they may be
on an organi zational |evel, a conpany level. They may
be on a sectoral level, through a trade associ ati on,
such as banki ng, insurance. They may be on a
functional |evel such as marketing, direct marketing,
there are direct narketing codes in a nunber of
countries. They may be on a technol ogical |evel, they
may have to do with a specific technol ogical
application such as the use of smart cards. And they
m ght be on a professional level, in other words they
m ght cover particular professional activities. Al of
those types of instrunent exist to try to self-regulate
for personal privacy.

Athird instrunment is the standard. Denis is going to
talk alittle bit about this, | think - a certifiable
standard for the protection of personal information

whi ch all ows conpanies if they so wish, to
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actually have their practices audited to that standard.
Since that time, there's been attenpts to the
international level firstly through 1SO and nore
recently through the CEN I SSS process in Brussels to
devel op an international certifiable standard for
privacy. |'ve witten a paper on that subject, which
didn't see it in the materials here, but | think it
m ght be on the Wb site.

A fourth set of instrunents are privacy seals. W have
all seen those and they're of variable quality. They
have conme al ong very recently through Trust-e, through
BBB Online. And, finally, we heard a little bit about
t he Safe Harbor Agreenent which conbines regul atory
force with the voluntary adoption of principles which
conbi nes the self-declaration by an organi zati on t hat
we will abide by these principles, and once that self-
decl aration occurs, then that conpany opens itself up
to regulatory challenge if it does not abide by those
princi pl es.

So, to answer this incredibly easy question: does self-
regul ati on work? The answer is sonetines. Like al
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interesting questions, that tends to be the answer,
isn't it? Sonetines, under certain conditions, in ny

own studies of this, I've reached a nunber of
concl usi on about self-regulation which |I've witten
about, | don't think it's the opposite of regulation, I

think that's clearly a kind of continuum and a
conti nuum on a nunber of different dinensions.

| don't think self-regulation entails a |lack of

conmpul sion of any kind. | don't think it is the

equi valent, in other words, of "voluntary". | think it
entails conpul sion and the question is where does that
conpul si on cone fronf

| think also that serious self-regulation, at any rate,
requires a great deal of effort. In the privacy area,
for exanple, it requires internal analysis by an

organi zati on of what information it collects, howit
uses it, et cetera. It certainly requires external
reality checks, perhaps public opinion surveys, perhaps
external consultancy. It requires very serious
codification, so that the organization is absolutely

cl ear about what it's doing and it requires continuous
communi cation and review. It requires an organization
to say what it does and to do what it says.
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And both of those elenents of self-regulation, it seens
to me, are difficult and require an enornous anount of
effort. Oten, | think self-regul ation works best when
there's the presence of regulation or, at |east, the
em nence of regulation, or threat of regulation.
think it also works best when there's a certain
publicity surroundi ng an organi zation's affairs; not
necessarily bad publicity, but at |east an external
spotlight on what that organization is. And | think,
thirdly, I would say that self-regulation probably
wor ks best when there's internationalization. Wen an
organi zation is exposed to a variety of different
i nternational pressures which will produce that
i ncentive to self-regul ate.

Denis Henry, here, has witten a very interesting paper
on self-regulation in electronic comerce. He is the

Vi ce- President of Regulatory Law of Bell Canada. |
don't know whet her he agrees with those points | just
made. |'msure he'll tell you if he doesn't but he
certainly nmakes some of themin his paper.
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You' Il see, however, that he says a great deal nore,
not only about privacy, but also about consuner
protection, nore generally. So, Denis.
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DENI S HENRY
Thank you. If you don't mnd I'mgoing to do this
sitting down so | can look at ny notes and if | can
work with this conputer at the sane tine and it falls
to me to try to set the stage for the next panel that
follows on the potential for self-regulation to build
across national differences.

Now, | should say the paper that I've witten is in
your materials and I found it rather a fascinating
project when | started out as a representative of
business, | guess | took it for granted that nost

busi ness witers and observers woul d share the view
that self-regulation is both workable in this area and
a far better alternative to governnent regul ation.

So, | was sonewhat taken aback when a few nonths ago |
pi cked up a copy of a prom nent business publication in
the U S., Business Wek, and found the foll ow ng quote:
"Self-regulation is a sham"™ This cones from Busi ness
Week, as recent as March 20t h.

| should qualify though. The article, as | went on to

read it, was really tal king about privacy and the need
for legislation, and for sonme other reasons I'Il talk
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about later, | didn't really disagree with the
conclusions in the end. But they really did serve to
remnd ne of the dangers or limts of self-regulation
and, in particular, the dangers in not delivering on
prom ses of self-regulation

Okay, the paper, I'mnot going to spend a |ot of tine
on this, this is just howit's organized, trying to
define self-reqgulation, why adopted, where should it be
adopted for e-Commerce and where do we go from here.
And | should point out, this is witten with a
particul ar enphasis on the Canadi an perspective, which
| hope will be instructive.

So, what is self-regulation? Well, | found in
researching the topic that there's absolutely no

uni fying global theory of self-regulation, nmuch |ess,
generally but nmuch less in relation to the Internet.
Sel f-regul ation neans many different things in many
different contexts. It raises question who is the self,
for exanple, what conduct is covered, what neans are
used to regul ate, what degree, if any, of governnent
participation is involved. | think the answer is: it
depends.

Okay. The self, obviously, is usually thought of as
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referring to industry players but sonetines the
custoner, custonmer enpowernent tools and so on, and
sonetimes a degree of governnent participation. | think
- and | think this is clear as what Colin just said -
that self-regulation, as it's loosely used, really is a
conti nuumranging froma pure self-regul atory nodel
and by that | nean sonething that has no | egislative
framewor k backing it up, to a nodel wi th governnent and
i ndustry rules, perhaps, and each with an essenti al
role.

And then, there's perhaps a m ddl e ground where
government m ght have sone participation but no

| egi sl ative framework. Recently, |'ve noticed a | ot of
peopl e using the termco-regulation which | think the
Transatl antic Consuner D al ogue has basically defined
as a schenme where there's a broad | egislative framework
and then codes devel oped by industry but with the

fall back when they fail to governnment. | think that may
be sonething close to the hybrid regul ation that we
heard Dean Perritt tal k about this norning.

In the paper, and | won't spend any time on this here,

| started by |ooking at, in Canada at |east, sone
practical exanples in the traditional world and they're
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all in the paper to read. But | did find it fascinating
as | delved into them they really do illustrate this

continuum Sone of them |ike the Advertizing Council,
have absolutely no | egislative mandate, and yet the
very formal have appeal procedures, the whol e works
just like an adm nistrative tribunal.

O hers have sone kind of backup |egislative schene, but
in practice it's alnost never resorted to and so, in
practice, it really becones self-regulation. And then
at the other end of the spectrum there are sone where
governnent is at the table and has a regul atory
function and when agreenent is not reached, then
government can step in.

So, why adopt self-regulation? Well, | think in the
Internet world, there's a growi ng consensus that sone
governance is needed for certain Internet activities
and | think the notivation is the sane as for

regul atory schenes, and that’s to increase consumner
confidence and trust, obviously. The borderl ess nature
of the Internet and the pace of change, | think, nean
t hat nmechani snms nust be flexible and try to operate
across jurisdictions.
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Vel |, governnments certainly have a role to play,
there's also, | think, a risk of premature or
unnecessary governnent regul ation, which we've heard
about fromtine to tine today. One point | address is
- and this is quite a lively debate | have with
col | eagues fromtime to tinme - but will self-regulation
actual | y encourage premature or unnecessary governnment

regul ation or stave it off. | think there are probably
exanples of both, but I think ny own view is on
bal ance, it should have the opposite effect. |If

industry can get it out in front and do it properly,
and | stress "do it properly", then | think we should
be able to prevent governnent regulation. And | have an
exanple in the traditional world, in Canada, where the
broadcast regul ator actually stepped out of the field
once there is a Broadcasting Standards Council to
adm ni ster violence and gender portrayal codes.

And in those cases where governnent has stepped in,
people say to ne: well, our privacy bill, if you hadn't
devel oped your own CSA standard, maybe governnment, you
j ust encourage governnent to step in. Well, | take the
opposite view. | think by having devel oped the code,
we were able at least to influence a governnent

| egi slation and | think we have that nuch
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nore flexible and preferable piece of |egislation that
m ght ot herw se have been the case.

So where and when should self-regul ati on be adopted for
e-Commerce? Well, there's certain direct governnent
regul ation already in various areas: digital

signatures, software export, et cetera. But | think the
sel f-regul atory approach is particularly suitable, and
| think Colin touched on this, where jurisdictional

i ssues present practical problens and where market

i ncentives and sel f-regul atory objectives coincide. And
| think that's a key.

So, content, let's |ook at content. Three basic
approaches around the world. The extrenme one is

gover nnent bl ocking, which a few countries still do, |
believe. At the other end of the spectrum there's a
sel f-regul atory approach whi ch Canada and the U S. and
per haps ot hers have adopted, and then there's the
Australian type nodel with Internet-specific

| egi sl ation which restricts content to a certain extent
and it's been sonewhat controversial.

The Canadi an approach, our Broadcast and Tel ecom
regul ator | ooked at this |last year in detail and cane
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to the concl usion that custoner enpowernent tools and
custonmer education and industry self-regulation, a
couple I mght add with |aws of general application
were really the best approach.

Internet-specific legislation? | put a question mark
here but certainly there are many observers who oppose
it and suggest that it will likely prove inpractical

and certainly costly.

So, there are a nunber of international self-regulatory
efforts underway, the Internet Content Rating

Associ ation, and | have unfortunately no tinme to del ve
into it but | encourage you to read the paper and find
out what it's doing. It was fornmed, | think, |ast year,
it's a nunber of the major conpanies in the world
really aimng to develop a rating, labelling and filter
systemthat sites will self-rate and you program your
browse to potentially not go to unrated sites or to go
to the various rated sites.

The unusual thing about ICRA is trying to do this
across cultures and to try to devel op an international
system quite a challenging systembut efforts are
really proceeding and then they'd be subject to audit
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by | CRA.

| shouldn't forget custoner education and awareness,

whi ch is another inportant element. A couple of
exanples in Canada, | won't dwell on them but we
really have sone sites that are devoted really just to
educating parents about nedi a awareness and dangers
with children and so on. The Canadi an Associ ati on of
Internet Providers will be launching their site. It's
going to be a very good site in this regard and | think
it fulfils the need for custoner tools.

"1l just mention the study in the UK, which | found
fascinating. It's, albeit limted, and | think it was
back in January but the Independent Tel evision

Comm ssion did a study and they found that, at the
begi nning of the study, before they educated the study
participants on the various enpowernent tools, there
was quite a sentinment for governnment regul ation. By the
end of the study, after they educated them and what
tools were avail abl e and how t hey worked, that
conpletely flipped around and the study participants
felt quite differently that self-regul ati on was
probably the way to go. Now again on limted results
but. ..
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Ckay. Privacy. | think privacy naybe needs a different
approach. | don't knowif it's because the objectives
don't coincide or because business m scal cul ated or
qui te possi bly because business failed. |I've seen many
surveys saying that nobody is conplying with their
privacy policy, so there's quite a concern here.
Consuners are quite sceptical of self-regulation.

There's no single international approach here. There's

t he European approach, nmany of you are aware of. It's
qui te an enconpassi ng and detailed | egislation. The
U.S. approach, | would characterize at the other end of

the spectrum a kind of market forces with this
optional safe harbor to satisfy EU, but very nuch
optional .

But there is grow ng discontent as Business Wek called
for Federal legislation. | saw in June, the CEO of
Intel, said the sane thing, and Hew ett Packard j ust

| ast nonth saying the sanme thing.

The Canadi an approach, we have legislation and I think

it sort of falls sonewhere between the U S. approach
and the European approach. It's a flexible |egislation
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based on Canadi an Standards Associ ation principles that
wer e devel oped by busi ness and ot her groups ahead of
the legislation. And | think it's not self-regulation,
it may be regarded as co-regulation, | don't know, but
| think the CSA standard probably influenced the shape
of the legislation and the |egislation anticipates
further industry-devel oped practices and procedures.

Okay. Consuner protection. W all know this, the
consuner protection issues are magnified in online
transactions, | think we all agree that patchwork quilt
of national laws is probably not the answer. Focusing
on the jurisdiction issue, it's great for |awers but |
t hi nk consuners want effective, practical solutions and
t he i ndustry-devel oped codes of conduct and Alternative
D spute Resolution may, in fact, be the best solution.

So, what's going on? A nunber of self-regulatory
initiatives. Before | get into those, we shoul dn't
forget things, apart fromthe collective efforts, just
the nunber of self-regulatory practices that people

| i ke eBay, for exanple, have instituted. eBay started
out, | think, in a business that would generate a | ot
of consuner fears dealing with anonynous bi dders and so
on, but through feedback fromtheir custoners, they
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went on to devel op a feedback form where you rate your
experience wth buyers and sellers and then they added
in insurance and a credit rating service and really
made the site and the business into a viable
proposition.

@BDe, the d obal Business Dial ogue on E- Commerce and
they're neeting in another week or two in Mam and |
hope they wll unveil sone progress there. That's an

i nternational business-led forumwhich is encouraging

t he devel opnent of self-regulatory nodels to deal with
Internet issues and | think they’ ve devel oped vol untary
gui del ines for online business conduct for various
consuner i ssues.

I n Canada, we have, through a group of businesses,
associ ations, consuners groups and gover nnent
representatives, actually devel oped and published
principles for consuner protection in electronic
commerce, just last Novenber. | should stress this has
no | egi sl ati ve nandat e what soever, they're voluntary
but devel oped on a consensus basi s anongst these

vari ous groups.

We have a Canadi an E-Busi ness Roundtable and this
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wor ki ng group is now working on developing, it's quite
an anbitious project to develop what 1'Il call a "seal -
of -seal s" program Rather than trying to devel op one
seal, we want to encourage a multiplicity of seals,
conpetition anong seal prograns but have an overarching
trustmark that would identify those seal prograns that
meet m ni num standards and neet these consuner
protection guidelines, simlar to the Trust UK
initiative, which sone of you may be famliar with in
the UK

ADR | don't think I'll say too much about this at this
ti me because we've got a whole panel comng on that. |
encourage you to read sone of the exanples in the
paper. | have quoted from Professor Ethan Katsh who is
a director, | think of the Centre for Information
Technol ogy and Di spute Resolution at the University of
Massachusetts. He outlines a nunber of different types
of online ADR and it really is interesting to see the
vari ous approaches, sone totally automated with no
human i ntervention, and others using technology to al
sorts of varying degrees.

| agree with Dean Perritt that the credit card
conpani es are probably the sinplest nost and very
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preval ent ADR nechanismout there that we all tend to
forget but probably the one that's used frequently and
holds a | ot of prom se. And, as | say, the market place
rules, eBAY law, as Professor Katsh refers to it.

Prof essor Katsh also found that there was a consuner
appetite for online dispute resolution. He did a
study, and | think he found quite a | arge percentage of
consuners who were willing to engage in online

medi ation. So, | think demand is |likely to grow for
that and the techniques will adapt and nmaxi m ze

t echnol ogy use.

So, where do we go fromhere? Well, | think governnent
initiatives on various fronts remain inportant.

I nternational harnonization efforts, national |aws for
sone issues like electronic signatures, intellectual
property issues. The governnments must be selective in
their approaches and live with sonme uncertainty, but

t hey shoul d nevert hel ess encourage self-regul atory
initiatives, and at the sanme tine business should
encour age governnent and consuner group input to self-
regulatory initiatives.

Legal issues associated with self-regul atory nechani sns

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
- 176 -

are interesting and Dean Perritt gave the exanple of
the MAPS situation this norning where sonebody is suing
MAPS for being on the black list and | think these
trustmark schenmes present the sanme issues. Wiat if you
shut sonebody or kick sonebody out of your seal for not
conplying with the seal or not certifying another seal
program as neeting the seal, seal prograns. | think
there is a potential there for the needs to be | ooked
at. But | think business nmust really act and deliver.

So, in conclusion, there is no single all-enconpassing
solution to the nyriad of issues, | think self-
regulatory initiatives can be an inportant piece of the
puzzl e and work best when incentives and objectives of
sel f-regul ati on coincide and jurisdictional problens
arise. The issues |'ve tal ked about, | think, are well
suited, but again | stress there's a real need for
business to deliver. It's quite a dilemma, if we don't
deliver then we won't realize the full potential of the
| nt ernet econony.

On the other hand, if we enbark on these efforts and
fail, we could be in even a worse position and again |
think the privacy situation where it's been shown so
many conpani es, apparently, fromthe surveys |I've
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heard, not conplying with their policies. It's just an
exanpl e of that and whether so much groundswell, now,
for privacy laws and, as | understand it, in the US.,
quite a nunber of people now are tal ki ng about that.

So, governnment initiatives and self-regulation can work
toget her and, for exanple, governnents can target
fraudul ent vendors and rely on self-regulation for the
majority. That's it. Thank you very much.

CCOLI N BENNETT

If there are any questions, we have a couple of

m nutes? | guess not. So, coffee and tea is now served.
Thank you.

BREAK
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Can Cross Border Codes and ADR Mechani snms Bri dge
Nat i onal Differences?

ROGER COCHETTI

Thank you, Ruth. My nanme is Roger Cochetti and |I'm
Seni or Vice-President of Network Solutions VeriSign and
' m pl eased to wel cone you to our next panel

di scussion. Before | begin the program let nme confirm
that our colleagues fromthe OECD in Paris are online
wth us. So, if | can ask themto join us fromParis.
Are you there?

DAWN FRI EDKI N
Good norni ng, Roger.

ROGER COCHETTI

Thank you. I'mjust confirmng that the sound systemis
wor ki ng. For the benefit of the audience, this is going
to be your first full nmultinmedia presentation in the
program W' ve got two of our panel participants
calling in fromParis and we're going to begin with a
vi deo presentation of themand then we'll go through
the panel itself. But before we do, let nme say a few,
make a few openi ng renmarKks.
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First, for those who have not had a chance to read
Deni s' paper, that he referred to in the presentation
that just finished a few nonments ago, | would recomend
it toall of you. It is a very informative and thorough
survey of practices and one of the few that |'ve seen
that cover just about all of the waterfronts, | would
say. It's a useful docunent, | think, for every one.

As you know, the subject of this afternoon's panel is
"Can cross border codes and ADR bridge nati onal
mechani sn?" And while that subject could apply to
quite a | arge nunber of subjects ranging from

prof essi onal standards to B2B rel ati onshi ps, the
princi pal focus of this panel is going to be on B2C or
Busi ness-to- Consuner transactions for the obvious
reason that this issue is the one that has attracted
the nost attention, the nost controversy and, in many
respects, is a formative one for the future of

el ectroni c comrerce.

The issue of the jurisdiction that applies when a
transborder consuner transaction takes place is not a
new one. In fact, you could argue that the issue has in
some way or another been around for over 10,000 years,
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since the first villager crossed the border fromhis
village to a neighbouring village and went to the
nei ghbouring village to sell his seashells and the
tribal chief of the village he was visiting said: you
can sell your seashells here but you do it under our
rules. And he said: that's fine, 1'll sell ny seashells
in your village and 1'll do it under your rules. The
chief's cousin that, you could inmagine, wasn't able to
buy the shells before the peddler |eft, chased the
peddl er back to his village and his village went to try
to buy seashells fromthe peddler, only to find the
chief telling him you can buy your seashells here, but
you do it by our rules.

Nei t her these chiefs had ever heard the phrase, the
phrases that we're famliar wth today, |ike
"purposeful availnent”, but they understood the concept
perfectly. And | think it's fair to say that the
concept "if you cone to ny village, you play by ny
rules or you leave ny village", is one that's been with
us for about 10,000 years.

In fact, it doesn't really change very nuch at al

unti|l about 100 years ago when tel egraph lines are
w dely connected and, by now, these are no |onger
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villages, they're called republics and they're no
| onger called chiefs, they're prine mnisters or sone
such thing. And, for the first tinme, you can buy your
seashells fromthe peddl er without |eaving your village
by placing an order over the tel egraph |Iine and
presumably the peddl er would say sonething like: | know
t hat people can place orders by the tel egraph |line and
|'ve heard that happened but |'ve never seen anybody do
it.

Maybe 50 years ago, the villages, which are now fully
devel oped and economi cal |y advanced republics, are
equi pped with tel ephone Iines and the concept of being
able to place your order for seashells over the

t el ephone line is now possi ble and the peddl er says:

yeah, | get a tel ephone order about once a year. And
asked about the jurisdiction that applies to it, his
answer is: | really don't know and don't care, it's so

rare that it's not sonmething that | think very nuch
about .

About three years ago, the villagers get wred and al
of sudden things start to change rapidly. Orders are
bei ng placed for seashells between the villages and,
often tinmes, the buyers don't even know where the
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peddler is at the tinme that the seashell order is being
pl aced and the peddl er may know where the seashells are
bei ng shi pped, but he's taking orders so rapidly, he's
not noticing where they're comng from He's certainly
not travelling to the other village to sell his
seashells, nor is the villager travelling to the
village of the peddler in order to buy the seashells.

At this point, nuch begins to change and what's
changing is not just the character of the transaction,
but | think nore inportantly the volunme. As |long as
transborder consuner transactions were a relatively
rare phenonenon, the anmbiguity of the jurisdiction that
applied to themwas tol erable.

Today, about 25% of all consuner transactions, which
anounts to, dependi ng upon how you define them
sonething in the order of about 5,000,000 transactions
a year occur across sovereign borders. W' ve now gone
beyond the stage of the peddler who visits his

nei ghbouring village once a year for the rare event of
exposing hinself for purposely availing hinmself to
their jurisdiction and created a new environnent that
chal I enges rul es that have been wth us for 10, 000
years.
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| woul d suggest that the panel today consists of sone
of the people who are principally involved in re-
exam ning the practice that has evol ved over the | ast
50, 000 generations of transborder consuner trading.
What they are | ooking at and what they are talking
about is the potential for a new set of rules to apply,
a new concept to evolve in the mddle of sonething
that's been around for as |ong as peopl e have been
around tradi ng between villages and that is, perhaps
it's not exactly the rules of the peddler's village or
the rules of the village that the peddler is visiting
that are the ones that apply. Maybe there's a different
set of rules that can apply and the different set of
rul es, of course, would be sonething that we're calling
a Code of Conduct or an Alternate D spute Resol ution
Mechani sm

Today's panel is going to talk about events that have
taken place recently in the devel opnent of these two
concepts and there have been a | ot of events that have
taken place recently. In fact, | would argue that
there's probably been nore that has happened in the
area of intertribal trading, consuner trading in the

| ast three years than there was in the entire preceding
10, 000 years, and | woul d suggest that there's probably
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been nore thinking about |egal inplications of that in
the |l ast year than there has been in all of human
hi story conbi ned before that. And the reason, again, is
that you didn't have to think nuch about it up until
very recently.

Certainly, just looking at the highlights of what's
happened since the | LPF Conference | ast year, the

Eur opean Union, as we've |earned, has issued and is
novi ng forward on a major directive that addresses the
subj ect. The OECD has issued a major set of guidelines.
The Federal Trade Conm ssion in the United States has
recently held a workshop and i ssued a neasure report. A
nunmber of groups, including the A obal Business

D al ogue, the Consuner Protection Electronic Commerce
G oup, the Better Business Bureau Online and many

ot hers have issued maj or guidelines or proposed codes.

So, there's an enornous anount of intellectual activity
that's now follow ng the dramatic shifts that have
begun to take place in consuner buying habits. And in
order to |l earn how those effect the question of

nati onal sovereignty or national practices, we've got a
very inpressive panel and I won't spend your tine going
to their credentials, but take nmy word for it, they are
an i npressive group.
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Let nme introduce themnow so | don't have to during the
course of the program and explain that we' ve divided
the presentation into two segnents. The first group
will focus primarily, although not exclusively, on the
subj ect of codes or standards of practice. The second
group will focus primarily, although not exclusively,
on the subject of Alternate Di spute Resolution

Mechani sis.

Leading the first group, and if you go back to ny

nmet aphor about the tribes and the tribal chiefs,

guess you could say that in that netaphor the CECD
woul d be a council of chiefs because it is, after all,
a council of governnents and the OECD is anong the

i nt ergovernnmental bodies of the world taking a | ead and
| ooking at this area.

We have the two principal officials fromthe OECD who
are working on this online with us fromParis, but

we'll see a video presentation of theirs and they' Il be
avai l abl e for questions and di scussi ons afterwards.
These are Tai zo Nakatom and Dawn Fri edki n.
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Fol |l owi ng the COECD presentation, the video
presentation, Lisa Rosenthal who is the principal
aut hor of the FTC s recent report, and | guess also a
chief in ny netaphor, will talk tous alittle bit
about what the U. S. Federal Trade Conm ssion has been
doing in this area.

Foll owi ng these two, we'll then hear froma variety of
peddl ers and consuners, and these are |led by Stuart
Ingis of the law firm of Piper Marbury. But, nore
relevant to this panel, one of the attorneys who hel ped
organi zed and put together the report of the Electronic
Commer ce and Consuner Protection Goup. Elizabeth
Blunenfeld is the author and chief architect with the
Better Business Bureau Online Project on Consuner

Prot ecti on.

And Kat suhiro |Iseki fromthe E-Conmerce Pronotiona
Council of Japan wll talk to us about devel opnents
that have taken place in Japan in the area of setting
new standards in this area.

We'll then turn to three speakers who w il focus
primarily on Alternate Di spute Resol ution, although not
exclusively, Philippa Lawson of the Canadi an Public

I nterest Advocacy Centre will review a survey that they
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have conpl eted on ADR and what's happening in the real
wor | d.

Ronal do Lenps of the Suchodol ski firmin Brazil wll
talk to us about the practices of ADR as they apply to
domai n nanes in Brazil

And Barbara Wl | bery, another chief, will talk to us
about fromthe perspective of the U S. Comrerce
Department, the evolution of ADR and its inport in the
context of both private and public sector cooperation.

So, without any further delay and interruptions, let nme
ask the technicians, if you would, to give us the
benefit of the video presentation fromour friends in
Pari s.
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DAWN FRI EDKI N
Good afternoon and thank you for inviting us to
participate in this year's Internet Law and Policy
Forum [|'m Dawn Friedkin and this is ny coll eague.

TAI ZO NAKATOM
Tai zo Nakat om .

DAWN FRI EDKI N and TAI ZO NAKATOM

W' re here today representing the organi zation for
Econom ¢ Cooperation and Devel opnent. Thank you again
for inviting us. Your topic of our panel today "Cross
Bor der Codes and ADR Mechani snms - Can They Bri dge
National Differences?" is a very inportant subject and
one in which the OECD spends a |l ot of tinme. But before
we begin to talk specifically about the CECD s work in
this area, we would i ke to give you a brief overview
of the OECD and its work on el ectronic comrerce.

The OECD in general ternms is what many call a Paris-
based think-tank. 1It's an intergovernnental

organi zati on conprised of 29 Menmber countries which

i ncl ude the nost devel oped countries of the world. Page
1, excuse ne, page 4 of our slide gives you a list of

t hese Menber countri es.
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The OECD was created to deal with econom c devel opnent
of its Menber countries including economc growh, job
creation, pronotion of trade and devel opnent.
El ectroni c conmerce gives the OECD an opportunity to go
all of these roads at the sane tine. In other words, on
a macro-economc |level, e-Comerce is contributing
towards econom c growth, job creation, low inflation
and i ncreasing trade.

The OECD s work on el ectronic conmerce began in 1997 at
its Conference in Turku, Findand, where we defi ned
barriers to gl obal electronic comrerce. In 1998, in
Otawa, we hosted a Mnisterial Conference to devel op
an action plan for electronic conmerce.

The bl ueprint, as defined by the Gtawa M nisteri al

i ncludes work on a clinmate of soundly-based user and
consuner trust; a stable predictable regul atory
framewor k; enhancenent of information infrastructure
and access to markets and services, and pragmatic
gui dance on maxi m zing the benefits.

Last fall, in Paris, we had a conference as a follow up

to OGtawa to exam ne inplenentation of the action plan.
I nterestingly enough, we found one very
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i nportant new trend, which is that there was no | onger
a di chotony between self-regulation and regul ati on. But
rather, we are now seeing a nuch nore integrated
approach that is conplenentary to both. There was al so
a strong recognition that stakehol ders, that al
st akehol ders nust be involved, that there was an
understandi ng that "digital divide" nmeans nore than
just "haves" and "have nots" and that our attention
really needed to shift on the inplenmentation of the
action plan as it was defined.

This winter will be the fourth in the series of e-
Comrerce conferences hosted by the OECD, which will be
t he Enmergi ng Market Economny Forum on El ectronic
Comrerce. It will be held fromthe 15th to the 17th of
January in Dubai, UAE. The EMEF wi || broaden our work
on e-Commerce and increase the dial ogue by including
non- menber countries, or the energing nmarket econom es,
as we call them

More specifically, the CECD s work on el ectronic
commerce has focused in 12 main areas which are listed
in our PowerPoint slide, and you can find them on your
own. But in all of these areas, you will note the

OECD s work really keeps in mnd the four principles of
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the action plan and we tend to really stress a
mul tilateral -nmulticultural approach. W work to devel op
gui del i nes and policy approaches that allow countries
to develop their own policies and practices in an
effort to bridge cultural differences.

But we also work to ensure that there's enough
flexibility for national approaches to conpl enent and
reinforce one another. W enphasize the need to share
information on all the work that we do from countries
to countries and between civil society, both good and
bad and work that does not... things that are going
wel | and things that are not working.

The Commttee for which | work nostly is the Commttee
on Consuner Policy. Many of you are aware that | ast
year we adopted gui delines for consunmer protection in
el ectronic commerce. This was a significant step for
the OECD in all of these areas that we've tal ked about,
using a nmulticultural-multilateral approach and paying
significant focus to the action plan as defined in
atawa.

Many of you on this panel | mnust recognize for your
tireless work in making sure that these guidelines were
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conpleted and | thank you for that work. The guidelines
wer e devel oped to ensure consuners are afforded
transparent and effective protection, whatever the
nmedi um of conmerce. The guidelines are now available in
ei ght | anguages on our Wb site here at the OCECD and we
hope we' Il have many nore.

Later this winter, we'll hold a workshop with the
Private Sector in Berlin, probably at the end of WMarch,
to exam ne these inplenentation efforts and tal k about
national efforts, other national efforts that m ght be
necessary.

Anot her area where the CECD is active is in the area of
Codes of Conduct to which I wll nowturn to ny
col | eague Tai zo.

TAI ZO NAKATOM

Thank you, Dawn. Now, let ne briefly explain another
OECD work on the Codes of Conduct mainly carried out by
its Committee on Information Conputer Conmunication
Policy. Self-regul atory approaches based upon Codes of
Conduct that give full scope to innovation and the
conpetition could be built upon a basic stable and a
predi ctabl e | egal framework.
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Following initiatives of the Netherlands Del egation,
the 1CCP Commttee had a special session on Codes of
Conduct for the electronic conmmerce in COctober |ast
year. Anong the questions raised was in view of the
i nherently gl obal borderless nature of electronic
commerce, self-requlatory approach using Codes of
Conduct could be nmade nost effective by applying it on
a broader basis internationally.

After discussion, the ICCP Commttee supported further
work noting that it was well placed to undertake a
conparative overvi ew of Codes of Conduct initiatives
and al so that there was a need for review of the
options available to achieve effective enforcenent.

The first phase of such work is to conpile an inventory
of existing private public sector and m xed initiatives
suppl enented by a factual analysis of the conmobn
characteristics and content. The inventory requires a
survey in the formof a questionnaire of Codes of
Conduct for electronic comerce in Menber countries and
conparative factual analysis of their comon
characteristics and the content such as scope, dispute
resol uti on and enforcenment transparencies, respect of
privacy.
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Currently, a questionnaire is circul ated anong the
Menber Governnents with due date for collection of the
information on 30 Septenber. The inventory and the
progress report on the conparative anal ysis woul d have
been presented at the I CCP Meeting in February next
year. This will mark the conpletion of the first phase
of the work. The decision on whether or not to
undertake a second phase which will include assessnent
of the effectiveness of the Codes of Conduct would need
to be taken by the Commttee after the results of the
first phase have been di scussed.

At this point, let me pass the canera back to Dawn.

DAWN FRI EDKI N

Thank you, Taizo. And lastly, 1'd like to add to our
conversation today, the CECD s work on Alternative

Di spute Resolution. This Decenber, the 11th and 12t h,
we'll hold a Conference in The Hague in col |l aboration
with the International Chanber of Conmerce and the
Hague Conference on Private International Law.

This Conference will give us an opportunity to present,

under st and, discuss and di ssem nate information on the
di verse range of Alternative D spute Resol ution
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Mechani sns that are avail able online today as well as
those starting to be devel oped.

The Conference will also work to explore how we can

i nprove trust in a global electronic world by providing
appropriate and effective nechani sns for business and
consuners disputes, nostly focusing on privacy and
consuner protection issues.

The Conference, as |'ve said, will be held in The Hague
in Decenber and the reason we chose to nove it towards
the end of the year was to give tine for the other
fora's work to be devel oped: the U S., the European
Comm ssion, the d obal Business Dial ogue and Consuners
I nternational anong others working in this area; we
hope to learn a lot fromtheir experiences.

But what's very inportant we think about our Conference
is that our hope is not to repeat the work of these

ot her conferences, but yet nove forward, nove it a
little bit further forward | earning fromthe
experiences fromthese other four.

Wth that, I'd like to thank again all the other
panel i sts and especially Roger for his chairing and | et
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you know that we'll be participating live by tel ephone
in the panel later today. If any, if you would |ike
nore information about the CECD s other work on the
el ectronic commerce or on the areas that we di scussed
today, contact information for both Taizo and for ne is
avai l abl e at the end of our PowerPoint slides including
our phone nunbers, fax nunbers and email address. Thank
you very nmnuch.

TAI ZO NAKI TOM
Thank you.
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ROGER COCHETTI
Thank you. Thank you, Taizo and Dawn, and just two
qui ck points. First, |I plan to nomnate both of you for
the best data, an Emmy Award for the best daytine news
docunentary, it's very well done, we appreciate it and
they did nention that their PowerPoint slides, a hard
copy of their presentation is available, it along with
copi es of presentation fromother panelists or
acconpanying material are available on the tables in
the hallway in the back. So, you'll have copies of
docunents from several panelists.

If | can ask Lisa nowto..

LI SA ROSENTHAL
| know, we're all set up to speak fromthe podi un?

ROGER COCHETTI
Yes. This is a podium

LI SA ROSENTHAL
Ckay. 1'll just read Liz's presentation. BBB Online,
yes.
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LI SA ROSENTHAL
Good afternoon, | really appreciate the opportunity to
participate in this Conference. Over the course of the
afternoon, | find nyself having a little bit of

allergies, which is rare com ng from Washi ngton D. C
and having allergies, but | think it mght be a
reaction to the lunchtinme speaker's views on consuner
protection.

| speak today on ny own behalf. M views do not
necessarily reflect those of the Federal Trade

Comm ssion or any one conmmi ssioner and it may or nay
not reflect ny own views on these issues tonorrow.

| was hoping to use ny time to give you an overvi ew of
a report issued | ast week by the FTC s Bureau of
Consuner Protection. 1t's called "Consuner Protection
in a dobal Electronic Market Place - Looki ng Ahead".
By way of background, FTC has been an active
participant in this ongoing dial ogue on consuner
protection in a global electronic market place.

In June of 1999, we've had a public workshop that took

an in-depth look at this issue and nmany of you
participated in that workshop. We | ed the negotiations
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on behalf of the U S. for the OECD guidelines on
consuner protection in e-commerce, working closely with
Bar bara Wl | bery and her col | eagues of the Depart nent
of Commerce, other governnent agencies, industry and
consuner groups. And this past June, we co-hosted a
wor kshop with the Departnent of Comrerce on ADR for
consuner transactions online.

The report sets out inportant consuner policy concerns
that we should consider as we continue to think about
the issue of Internet jurisdiction. And we also set
out recomendations for governnents, industry and
consuners as we work together to create a gl obal market
pl ace that's safe for consuners and fair to businesses.

One inportant next step will be to devel op a workabl e
framework for jurisdiction and applicable |aw w thout
noving to adopt a "rule of origin" approach or what we
call a "prescribed by seller"” or a contractual

approach. And | think nost of you are famliar with the
"rule of origin" approach. The "prescribed by seller
approach” is where a seller is subject only to the | aws
and courts and, as sone have suggested, |aw enforcers
in the country that the seller elects in the seller's
own contract.
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W recogni ze that the issue of Internet jurisdiction is
just one piece of this puzzle. Also inportant to
securing effective consunmer protection globally will be
Al ternative D spute Resolution, private sector
initiatives, market place conpetition, increased
convergence of consunmer protection |aws and cross
border cooperati on.

But the issue of Internet jurisdiction and applicable
law is inmportant and wll have an effect on all of
these other areas, sol'd like to take a few mnutes to
tal k about that.

So, the report reconmends not departing from our
current system which generally ensures that consuners
can benefit fromthe court protection available in the
countries where they live. And we set out severa
reasons why we think that's the best approach at this
time and 1'd like to talk about four of them

First, we're concerned about a race to the bottom W
don't want to create incentives for businesses to nove
to places that have | ax or non existent consuner
protection laws; and we don't want to provide

i ncentives for conpanies to elect to be governed by
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such places in their contracts. It risks reducing
consuner protection on a global scale.

Second, if this approach were applied to public | aws,
the type of laws that the FTC enforces, it would
frustrate the ability of |aw enforcers to protect their
citizens. It's unrealistic and irresponsible to expect
government agencies like the FTC to sit on their hands
while their citizens are being harnmed by w ong-doers
from abr oad.

And third, it doesn't make sense to expect consuners to
be able to make conpli cated deci si ons about choice of

| aw and choice of forumin an international context.
This is true even if these contractual clauses were
clearly and conspi cuously disclosed on a Wb site.
Let's say a Wb site had in flashing hot pink letters
the laws of - pick a country - Venezuela, applied to
this transaction, who here knows what the consuner
protection | aws of Venezuela are? Okay, no one.

So, first, we have to research what the consuner
protection laws in Venezuela are and we're going to
have to | ook at those |laws at a federal |evel and then
we shoul d probably I ook into how they vary at the | ocal
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| evel because, often tines, there's a difference. And
then we're going to have to research to see whet her
there are their procedural rules in place to ensure
t hat consuners can actually benefit fromthese
substanti ve protections.

Maybe there are sone of us here in this roomwho are
capabl e of engaging in this sort of conplicated

anal ysis, but the typical consuner isn't. And even if
we canme across consuners who were capabl e of doing
this, it's just not efficient on the Internet.
Consuners shoul dn't have to go through these hoops and
conduct this type of analysis just to buy a pair of
shoes or a book online.

And, fourth, we're concerned about consuners’ access
to courts. If conpanies could require consunmers to
have to travel to the conpany's own country or to any
country that's far away fromthe consuner in order to
sue the conpany, it would underm ne the consuner's
access to judicial recourse. And this is true, you
know, under the current system Now, there are al
sorts of creative solutions being proposed. W heard
Ana Pal aci o tal ki ng about one in the Brussels

Regul ation, so setting that aside, this is under our
current franmework now,
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this rai ses concerns.

But the current approach isn't perfect and in the
report we recomrend working to fix the probl ens
inherent in the current system working with businesses
to provide themw th nore cl ear guidance about the

ci rcunst ances when they can expect to be subject to
jurisdiction in another country. And part of that
effort wll be nore clearly refining what we nean by
targeting online and/or by jurisdiction avoi dance
online, as Catherine Kessedjian nentioned earlier.

And in addition to jurisdiction, we need to pursue
efforts on a ot of other fronts at once. W encourage
the continued devel opnent of Alternative D spute

Resol ution and the types of private sector initiatives
that we're going to be tal king about on this panel. The
key to those initiatives is that they're effective and
that they can work across borders. But it's inportant
to distinguish the area of consumer protection
generally fromthe area of online privacy because in
area of consuner protection we already have | aws on the
books and there are governnent agencies, again |ike the
FTC, who are charged wth enforcing those | aws. And
we're not going to be able to defer to industry to do
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our job for us until industry can establish that their
prograns are effective and actually do benefit

consuners over the long term

W also need to work to increase convergence of
consuner protection laws internationally. The nore
simlar consunmer protection |laws are, the easier it

w ll be for businesses to conply with those |aws; the
easier it will be for consunmers to understand what the
rights are; and the easier it will be for governnents
to cooperate across borders.

W need to continue to pursue arrangenents for the
effective enforcenent and recognition of judgnents
across borders. W talked a | ot about the Hague
Convention and that's one arena, but we need to find an
arena to nmake this happen, both for private cases

bet ween consuners and busi nesses, and also for public
cases where governnents act on behalf of consuners in
cross border cases.

And, finally, we need to nmake it easier for governnments
to cooperate in enforcing their | aws across borders,
cooperation and information sharing. And the FTC is
hard at work in all these areas, but we have been
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particularly active in that |ast category. W recently
entered into an agreenent with Australia to make it
easier to share information, cooperate on |aw
enf orcenment cases and we have had several other
negoti ati ons under way.

So, that's just a thunbnail sketch of what we say in
the report and | encourage all of you to grab a copy, |
think they're outside in the hallway or you can access
it fromour Wb site. And | encourage you to actually
read it and be m ndful of the recomendati ons we set

out because the gl obal electronic market place is a
prof oundly pro-consuner devel opnent, but it can't reach
its full potential until consuners are confident in
doi ng business with foreign Wb sites. And ensuring

ef fective consuner protection on a global scale wll be
key to building that confidence. And we | ook forward to
working with all of you in creating a systemthat's
viabl e and fair. Thank you.
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ROGER COCHETTI
Thank you, Lisa. Stuart Ingis.

STUART P. ING S
Thank you, Roger, and | recomend to you also Lisa's

work and the work of the FTC. | read it on the flight
out here yesterday and, while, | don't agree with al
of it, | told Lisa that it does really lay out all the

issues and it's very thoughtful.

| work at Piper Marbury Rudnick & Wl fe in Washi ngton
and ny col |l eague, Ron Pl esser, and | have been working
with a group of seven conpani es over the past, over
about a year and a half, and the nane of the group is
The El ectronic Conmerce and Consuner Protection G oup,
on these issues of consuner protection, jurisdiction
and we' ve been involved in a |lot of the FTC wor kshops
and the Hague Di scussions, the OECD D scussions and
it'"s nice to see a lot of the sane faces at the

di scussions here again today in San Franci sco.

The group that we worked with at the FTC Wbrkshop this
June rel eased a draft set of guidelines and a statenent
on jurisdiction and it's a draft, not a final product
but draft. But the draft was rel eased after about a
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year of discussion globally with industry, governnments
of all different |evels and various private sector
i ndi vi dual discussions and we went through several
drafts. It becanme clear to us, once we started the
project, that the issues that we were addressing in
jurisdiction were very broad and probably need to be
defined and put into snmaller pieces in scope so we can
tackle it and apply the pronms and, Ron, |ast year at
the I LPF Conference, set forth these challenges in
applying the traditional concepts of jurisdiction which
we had all sort of set out to address as the group got
t oget her.

The main problem as we've heard today and we heard

| ast year, is that the traditional |egal regines are
all based on physical |ocation and, of course, the

gl obal Internet changes all of that. And it's

i npossi ble for nmerchants to conply with the [ aws of al
the jurisdictions throughout the world and the cost is
a barrier to entry and it also is just not even
possi bl e because, a lot of tines, they are conflicting
| aws.

And there is another challenge in that consuners need
to be guaranteed, as Lisa discussed, effective consuner
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protections that are predictable and consi stent and
al so enforceabl e.

So, Ron showed this slide |ast year and we kind of I|ike
to show it around because we think it really makes the
poi nt about what we don't want when we're thinking
about a gl obal Internet and a gl obal nedium and a

gl obal |egal systemthat should exist for that. And
this is the IBM Wb site and they have sites devel oped
for various countries and you can click on any of the
countries, depending on where you're from and it wll
essentially show you your rights and give you the

gl obal situation.

The problemw th this slide and with this set-up is
that it cost a mllion dollars to devel op each site
according to sone of the folks at IBM And | think it

al so, even nore over than the financial burden, | think
it results in a nediumwhich is really not the gl oba
type of nmediumthat we're looking for in sort of an

i deal situation and it may be, it provides sort of a
sectoral or very specific country-based franmework,

gl obal framework and really that is not at all what
this global nmedi um shoul d have.
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And if you think about it alittle bit froma consuner
perspective, this is kind of a business perspective
taken to its extrenme at an absurdity though is if you

devel op a system where everybody - it's essentially
| i ke you're mapping the geographical world back onto
the Internet - it would be like requiring everybody on

a conputer to go run through custons on their conputer
before then being able to enter the store on the
Internet on a various jurisdiction, which is absolutely
not the result that we want.

So, what the group set out to do in breaking off a
smal | piece and sonet hing that we thought was
manageabl e and a good place to start and really has
been the subject of the international discussions at
the Trade Comm ssion and the European Conmm ssion and at
the CECD is to deal with transactional standards. And
this is the area that includes marketing online,
contract terns, disclosures, terns of agreenent and we
al so address di spute resol ution.

The gui delines cover - and there are copies of the

gui delines and the statenent on jurisdiction just

out side the door, you can pick up after today's tal ks -
but we did address accuracy and accessibility of
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i nformation, merchant contact, information marketing
practices, information about goods and services, and so
on, all the way through custoner service warranty and
privacy. W think that these guidelines map in part
the CECD guidelines. They weren't drafted essentially
based on thembut we think it's inportant that the
di scussions that are happening globally are consistent
and that consistent standards devel op.

Wth respect to dispute resolution, we had sort of
various drafts that we discussed, and nany of you had
seen them that had different |evels of deference and
contractual theories and we realize that at this point,
and as Lisa said, what really needs to happen is we
need to build a system and have the system wor ki ng
before we can ask and request governnents to defer from
enforcing their laws and until we have a gl obal,
essentially, systemin place.

And so, with that, we began to consi der dispute

resol ution and where the guidelines stand in their
current draft formis that we encourage participation
and third-party D spute Resol ution Mechani sns.
Interestingly, after we rel eased our paper, the draft
in June, | received al nost probably a dozen different
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calls fromcomercial ADR nechani sns that were being
i esdevel oped in sort of various capacity, so | think
you see a market that's devel oping and different nodels
t hat can evol ve.

And one of the things that we require in the current
draft guidelines is that consuners would be required to
exhaust the internal nechanisns and the ADR nmechani sm
and we think that it's very inportant if we want these
ADR systens and di spute nechanisns to work, that it's

i nportant that consuners have to go there at a first

i nstance and, of course, whether this is effective,

will really be based on experience.

And, finally, we think seal programs, which Liz is
going to tell you about, are one effective way, maybe
not the only way, but an effective way of helping a | ot
of sone of the snmaller conpanies that don't have

ot herw se | arge brand recognition.

In conclusion, | think that there are really five
continuing thenes that have cone out of about the |ast
year or two worth of discussion as sort of intellectual
capital and I think that our group of conpanies is
going to continue to work and think about these as we
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devel op our guidelines and receive input fromothers,
contractual deference where parties can agree by a

- contract and there may be a greater role for this
than there is in the off-line world on a gl oba
basi s,

- the concept of targeting, which you ve heard about,

- harnoni zati on, which we've seen in the OECD and |
think we are seeing el sewhere,

- the type of hybrid regul ation and safe harbor stuff
that I think you'll hear nore from Barbara Wl |l bery
and that Hank Perritt alluded to earlier, and

- also third-party assessnent which we think is
anot her way of effective enforcenent and, not in al
i nstances, but is another thene that we'll receive
continued discussion in the com ng years.

Thank you.
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ROGER COCHETTI
Thank you, Stuart. The next presentation is Elizabeth

Bl unenf el d.

ELI ZABETH BLUMENFELD
You all can take a nap for a few mnutes, while we get
r eady.

ROGER COCHETTI

Yes, as you probably also surmse we're getting a good
view of the presentation fromthe [aptop up here, it
says... "you don't see anything".

ELI ZABETH BLUVENFELD

(recording mssing) ...If you got just standards that
nmerchants say they're going to adhere to and they

vi ol ate those standards, then how in the world can a
consuner have confidence unless there is a way for the
resolution of the dispute? That's where D spute

Resol ution cones in. Finally, you need a trustmark. A
trustmark is essential because to the extent a merchant
commts to adhere to a set of standards and to D spute
Resol ution, a consuner is not going to know about that
unl ess there's sonme way for that consuner to know it
and that's where the trustmarks cone in.
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The BBB Systemis a working nodel of this three-tiered
approach or three-1egged stool approach. It's one of
the | argest and nost experienced providers of informal
consuner dispute settlenent services in North Anerica
and there's sone statistics up there on the slide, a
little... I wll throw out a few nore current ones.

In 1999 we dealt with nearly a half a mllion fornal
conplaints through our DR systemand this year we are
aver agi ng over 13,000 conplaints filed using only our
online conplaint form W obviously get a | ot of
conpl aints through tel ephone, letter, et cetera, but
right now, with our online conplaint form we are
getting over 13,000 a nonth.

W al so have a | ong and di stinguished tradition of
standards setting. Many of you are famliar with our
Code of Advertising, which has becone a sort of a Bible
of advertising in North Anerica in terns of what is
appropriate and i nappropri ate advertising. W have

chil drens advertising guidelines and charitable
solicitation guidelines.

Al'l of these standards have been effective in part
because we didn't just cone up with themin an abstract
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way and inpose them on businesses. W solicited
busi nesses’ input as well as consuner and gover nnent al
input in order to cone up with standards that woul d be
agreeable and neet all of the three interested group’s
needs.

And then, finally, our nost w dely recognised function,
at least froma consuner's perspective, is identifying
trustworthy conpani es. And you can see our torch, the
torch mark-up there, conpanies that display this sea
are nenbers of the BBB and so consuners know that they
can contact the BBB if they have any concerns about the

conpany.

That's our off-line BBB. W also have an online
subsidiary, BBB Online. W have two prograns.

I nformati on about the two progranms is avail able on the
tabl e outside the doors. There's the Privacy Program
and the Reliability Program both of these prograns are
based on the three-|egged stool concept of Trustmark,

D spute Resol ution, and Standards.

In the Privacy Program you can see the two trustmarks

that we have up there. Al nenbers within the program
are required to adhere to and agree to Dispute
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Resol ution should any conflicts arise; and the
standards, of course, are the Privacy Program
requi renents. But those can be boiled down to: “Say
what you do, do what you say and verify it.”

Wth regard to the Reliability Program the trustmark
is also up there with the yellow BBB torch. Al
participants within Reliability have to agree to

D spute Resolution and there's actually an option of
three. | won't get into those details because of |ack
of tine.

And then, finally, the Reliability Program has a set of
standards. Once the Code of Online Business Practices
has been approved by the internal system which should
happen nonentarily, those participants in the
Reliability Programw || have to adhere to this Code.

And 1"l just go through a couple of specifics on the
Code.

And 1"l just go through a couple of specifics on the
Code.

Well, first, I"'mgoing to outline what the general
principles are. |I'mnot going to go into the details;

a copy of it is available outside for those who are
interested. But | wll highlight sonme of the details
that address specifically how we intended to bridge
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national differences through sonme of the provisions
within the Code.

The five principles that the Code is based on are:

trut hful and accurate comruni cations; disclosure;
information practices and security; custoner
satisfaction; and protecting children. The

phi | osophi cal under pi nnings on sone of these are again
designed to hel p bridge national differences. Nunber
one, e-Commerce is global. W chose to be affirmatively
silent on the issue of jurisdiction. W don't address
it inthis Code; it's not our place to nmake that
deci si on.

We also are affirmatively silent on referring to any
kind of specific regulations or laws. W did not want
to refer to any of the FTC s regul ations, for exanple,
because we were concerned that to the extent that this
Code is going to be useful as a gl obal framework, doing
so would nmake it seem U. S-centric and our goal is not
to do that. W want this to be useful around the
wor | d.

We al so believe very firmy that telling the truth is a

cross border concept and we decided that we're going to
take advertising head-on. Qur Code does apply to
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advertisers on the Internet and basically it boils down
to: “tell the truth and be accurate in your
advertising.” That's an inportant thing because
advertising really is a huge problemon the Internet to
the extent that folks who do advertise may not be
famliar with what is necessary to nake sure that
di scl osures are there.

Thirdly, with famliarity, conmes trust and confi dence.
For exanple, we require advertisers who adhere to the
Code to participate in any bona fide self-regulatory
prograns for advertising disputes. Those are | ocal
self-regul atory prograns, so that to the extent that
there is an ad dispute in Europe, if that advertiser is
participating in our Code, they need to be a nenber of

t he European advertising dispute agency...l'msorry, |I'm
forgetting the nane off-hand.

Then, lastly, consuner satisfaction is key to the
extent you're going to have consuners around the world
be willing to engage in e-Commerce. They have to be
satisfied wwth the transaction. So, during the
transaction, we require our nerchants to be clear and
accurate and also to provide the consuner with the
ability to review and confirmthe transaction. That's
very inportant when you've got folks all around the
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world who are entering into transactions and they may
be a little unsure of what it is they're actually
doing. You want to give themthat opportunity to
confirmit.

And, finally, after the transaction, to the extent that
there are questions, you' ve been hearing all day today
about "how do you deal with issues and probl ens that
may occur through transactions”. Well, the nerchants
need to commt, just as Stuart was tal king about, need
to commt to have an internal problemsolving nechanism
and to the extent that doesn't work they need to... our
Code requires themto have either sonme form of ADR or
an uncondi ti onal noney back guarantee.

Now that |'ve gone over the operational requirenents,
|"mgoing to quickly go over the strategic

requi renents, which are only two bull et points. Roger,
so don't worry, I'Il finish off soon.

In order to think about what strategically is needed
for this to work, we need to step back and think about
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what it is that we're really asking when we say we need
to bridge national differences. Wll, BBB believes
we're really tal king about is self-regulation and it
defines self-regulation as a "process driven by the
enlightened self-interest of industry, supported in
limted, but critical ways by governnent and to the
ultimate benefit of consuners.”

And it's inportant to see who the players are here.
We're tal king about industry and industry players or

i ndustry organi zations |i ke BBB; governnent

i nvol venent, just as Lisa was tal king about, and
cooperation and facilitation of industry self-

regul ation. But then, the bottomline on all of this is
really benefiting consuners because, to the extent
consuners are satisfied wth their e-Comrerce
experience, they're going to keep com ng back . And,

if they keep com ng back, then industry is going to do
what it wants to do, which is to have successful e-
Comrerce. And, governnent is going to be happy because
their people are being protected. And that's what is
really inportant.

The way to do this is for all the interested groups to
build alliances and rel ationships to foster the goal of
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gl obal online commerce that will benefit consuners. And
to take a phrase froman Anerican novie: “if you build
it, consuners will conme.” If you build the three-I|egged
stool of self-regulation and do it in partnership with
all of the interested parties, the consumers will cone.

My conclusion is that BBB and BBB Online can help here
to bridge sonme of the national differences. W're
organi zed operationally in the nost effective way for
self-regul atory success. W have the three-|egged st ool
approach of codes, trustmarks and ADR. And,
strategically, BBB and BBB Online are working with
organi zations in Europe and Asia to devel op
partnerships for consuner protection.

Some of you may be famliar with our JIPDEC joint
venture where we set up a joint venture with the Japan
I nformati on Processing Devel opnent Center, which is a
privacy organi zation in Japan, where we are devel opi ng
reci procal seals and harnoni zing our privacy standards
and Di spute Resolution Mechani sns, so that consuners in
both the US and Japan can rest assured that their
privacy is being protected on the Wb sites that share
t he seal
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As | said, we are actively involved in devel opi ng
simlar such nodels and our ultimte goal is to ensure
that consuners around the gl obe are confortable with e-
Commerce so that they can shop with trust and
confidence. Thank you.
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ROGER COCHETTI
Kat suhiro Iseki. Bear with us, we have anot her conputer
connection we're maki ng and hopefully it's going to go
snoot hl y.

KATSUHI RO | SEK
Thank you, Roger. |'m Katsuhiro Iseki of Electronic
Commerce Pronotion Council of Japan (ECOM .

ECOMis a private organi zation supported by MTI

consi sting of 260 conpanies fromthe private sector
whose aimis the pronotion of electronic commerce. ECOM
makes gui del i nes and recomrendati ons to the governnent
to realize secure electronic comrerce.

As the market size of B2C el ectronic conmerce has been
expandi ng, gaining the consuner confidence becones an
inportant issue. Therefore, we have studi ed about
securing the trust of consuners.

One particular study was a research on a system of
online mark. Based on the result of this study, in My
of this year, the Japan D rect Marketing Associ ation
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and the Japan Chanber of Commerce and Industry | aunched
commerci al operations for online mark system cal |l ed

Onl i ne Shoppi ng Trust MarKk.

In another effort, we made the “ ECOM CGuidelines for
Online Business” in 1998, which were Code of Conduct
for B2C conpanies and, in March of this year, we
revised them The study was conducted by experts from
i ndustries, consunmers groups, academcs and MTI in
order to achieve well-bal anced guidelines. The
revisions reflect the content of the "COECD Guidelines
for Consuner Protection”. ECOM guidelines consist of
followng itens. The highlight of the revision are as
fol |l ows.

First, sone neasures are encouraged to be taken in
order to reduce chance of consuners errors or

m st akes. Second, a proper and swift settlenent in a
sincere manner should be taken in a dispute wwth a
custoner. Thirdly, careful consideration for
advertisenent to children. And as one specia
characteristic, consideration was given to cross
border transactions. For exanple, when cross border
transactions are expected, B2C conpani es shoul d be
encouraged to display their policies on | anguage,
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currency, tax and tariffs, considerations on the |egal
regul ations in the targeted consuner's country and
applicable rules and jurisdiction.

Speci fying applicable rules is based on the follow ng

i deas. The ECOM gui del i nes provide that online

busi nesses are recommended to show their own rules for
applicable laws and jurisdiction in their
advertisenent. Currently, an international agreenent
about rules for applicable laws and jurisdiction is not
att ai ned. However, providing businesses’ own rules
prior to transaction is expected to reduce confusion
and possibility of disputes with consuners, since
consuners could carefully conduct their transaction.

ECOMis firmy convinced that pronotion of self-

regul atory rules is the best way to devel op consuner's
confidence on B2C e- Commerce, since such voluntary
initiative can overcone differences in | aws anong
various countries. For this, the devel opnent of cross
border ADR system plays a crucial role. In the future,
the nunber of troubles will increase for cross border
transacti ons because business practices and consuner’s
expectations are different country by country.
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In this case, instead of spending nuch noney and tine
in the court trying to clarify who is right or wong, |
believe the ADR systemis nore appropriate to achieve a
har noni ous sol ution considering cultural differences.
The urgent need for fair and effective ADR for B2C
transactions is also nentioned in the ECOM gui del i nes.

Presently, we're making an effort to establish an
effective ADR system |In order to establish fair and
effective ADR system for cross border transactions,

i mredi ate study is necessary for clarifying |egal
prograns and the variety of business nodels.

For the tinme being, the international cooperation anong
the online mark system organi zation in each country is
a realistic step towards solving the problem The
entire text to guideline can be downl oaded, pl ease
visit ECOM s hone page. Thank you for your tine.

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
- 227 -
ROGER COCHETTI
Thank you. Philippa Lawson is going to give us a
presentation of their survey on ADR

PHI LI PPA LAWSON

Thanks. Wiile we're getting the screen set up, 1"l

just nmake sone introductory comments. |I'mgoing to be
providing you with the prelimnary results of a survey
that 1"'mjust in the process of conpleting on Online
D spute Resolution for consunmers in disputes with

mer chant s.

| apol ogize for the |lack of a paper, getting anything
in advance to the ILPF on this. It is a work in
progress, that's part of the problem | was making
changes up to this norning and I'mstill confirmng and
anal yzing the results. I'"'mdoing this work for
Consuners International who wll be publishing the ful
report once it is conplete. Their Wb site is, for
your information, www. consunersinternational.org. And
Il will, with the cooperation of the ILPF staff, nmake
copies of this presentation for you. So those wll be
avai |l abl e tonorrow.
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This survey that we did was a followup to an earlier
Cl report, which sonme of you may be famliar with. It
was a 1999 survey that Consuners International did on
online e-Commerce for consuners and it found a | ot of
problenms. | won't go into those details, but the
conclusion was that we really need D spute Resol ution
Mechani sis.

The purpose of this study was really two-fold: one was
to conduct an inventory, as conprehensive as possible,
on what's out there right now, a snapshot and an

anal ysis of the options that are there right now, as
well, to identify and to anal yze issues that arise out
of online ADR for consuners.

We conducted this research over the past three nonths.
We were | ooking for services that met the foll ow ng
three criteria: that's it's available online, that's
it's available to consuners in disputes with nerchants
over sales transactions, and that's it's avail able
regardl ess of the | ocation of the consunmer and the

nmer chant .

We found all five types of Online D spute Resol ution,
of fered by 29 service providers, five of which are not
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yet operational but have Wb sites and say they will be
shortly. 22, | think it may be 24 actually, were U.S. -
based, only two were Canadi an, three European, and they
offered a variety of services.

There were 34 distinct services offered, sonme which
were restricted to financial or Online or commerci al
transaction, and a few of which just focused on
consuner di sputes.

English was the predom nant | anguage. All of the
services were offered in English, 17 were English only.

Fundi ng sources: 22 were private business ventures,

i nvestor-funded; six of themrelied on a business
subscri ber or nenber nodel; whereas 18 relied nore on
user fees.

Did they charge the consuner any fee? 16 did, 11 were
free to consuners.

Did they publish the case results? Only six gave any
kind of information on the results of cases and for two
of those providers, the whole point of the service is
publicity. Interestingly, only four of the 11
arbitration providers disclosed their case results.

Okay. An analysis of the results: | think it's very
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i nportant to recogni ze the very first limtation here.
Only five of the services we | ooked at are even
potentially useful with respect to recalcitrant
mer chant s.

What we're tal king about here is Alternative D spute
Resol ution, an alternative to the court system In the
court systemyou can get redress, even when the other
party doesn't cooperate. Yet, the ngjority, the vast
majority, of online ADR services require the
cooperation of both parties. That's not a criticism
it's a statenent of fact.

Three are available only with respect to their business
subscri bers. Eight, largely the automated negoti ati on
nodel s, are available only with respect to financial

di sputes, and, as | pointed out already, nost have very
limted linguistic capacities. Only one of the
services, it's Margo's Nova Forum- | see Margo in the
room could be characterized as multilingual at this
point in tinme.

Affordability: As | pointed out earlier, only a third
of the services were free to consuners. O the
remai ni ng ones, six did have scaled fees as an attenpt
to be affordable in small disputes. But | would say
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that only one of those (SquareTrade), which charged
fees of less than $50.00 U.S. for the basic service, is
truly affordable. So nobst services are not really
useful or available to consuners with small disputes.

On the question of independence and inpartiality, nost
appear to be independent, but a nunber of the services
rely upon business funding, funding by the very

busi nesses whose di sputes are being adjudicated or

medi ated or whatever. And that clearly raises issues of
i ndependence which need to be addressed and were
addressed to varying degrees by the various providers.

Virtually, all of the providers asserted that their ADR
officials were inpartial, but in nost cases, it was not
clear, there was no evidence of how that inpartiality
was i nsured.

Transparen: well, the second bullet | just pointed out,
they were mainly deficient in respect of the
transparency of their independence and inpartiality.
Most were pretty good with respect to the transparency
of the process, the procedural rules to be applied. The
one general exception to this rule, across
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the board, was the issue of applicable | aw

Clearly, online ADR resolves the problem of applicable
forum but it doesn't necessarily resolve the issue of
applicable | aw. However, | think in nost cases,

nmedi ati on, onbuds services, negotiation services, the
point is really totry to avoid having to make this
determ nation, to try to resolve the dispute w thout
reference to any particular | aw.

And in the case of arbitration, in nost cases, it's
expected that the parties wll have agreed beforehand
on applicable |l aw. However, | still think this is an
area that needs to be addressed.

Finally, transparency of the case results: nost were
clearly deficient here, as | said already only four of
the 11 arbitration providers disclosed their case
results. In the case of nediation and other types of
services, general statistics would be very useful so
that third parties could have sone sense of the track
record, for exanple, of the service provider.

Cul tural, national differences:
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None of the services we found paid explicit heed to the
probl em of linguistic and cultural differences between
di sputants. If we're tal king about a truly gl obal cross
border service here, | think we have to recogni ze that
it's just not linguistic differences. Parties, may have
fundanental |y di fferent expectations of the process, of
how nmuch gi ve-and-take there is, or where you should
start in terns of a bargaining position, or whatever.
This could result in ultimate results which are not
perceived as fair, or in the inability to cone to an
agr eenent .

It's been pointed out already that one size does not
fit all and that, therefore, the useful ness of the
service will, to sone extent, depend on the extent to
which it can fit the service to the particular dispute.
In only six of the services that we found, did the
providers offer a suite of services so that they can
say, okay, |ook, you guys should start wth just
negotiating yourself. And here's the way we'l|l
facilitate that process. And if that doesn't work,
then we'll nove you to nediation. |If that doesn't
work, then we'll refer you off to this arbitrator.

In terns of conpliance incentives, and Liz raised this
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point, there are ways in which online ADR providers can
i nprove conpliance with their results or enhance the
incentives for conpliance. One is to publish the
results. But as | pointed out already, very few do
that. The other one is to offer ODR within a |arger
trustmark program and |I'mnot talking like a trustmark
for the ADR provider, | nean a trustmark |i ke the BBB
one that includes a general Code of Practice and if you
don't conply with that or you don't conmply with the ADR
results, you're kicked out, you can't use the trustmark
any nore.

So, finally, in conclusion here, (I have three nore
slides), the issues: Issues for ADR providers

t henmsel ves. Sone are addressing this whol e question of
availability and affordability to consuners. How to
accommodate these linguistic and cultural differences?
Ensuring inpartiality when the service itself is not
fully independent and finding the right bal ance between
confidentiality and publicity.

| ssues for policy-makers: W' ve been tal king about
mandatory ADR-first clauses in consuner contracts. |
think we need to | ook at that and what ki nd of
standards should the ADR service neet in order for

t hese cl auses to be enforceable.
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So, finally, in conclusion, this is a very rapidly
devel opi ng market place, it's in trenmendous

fl ux, changes were occurring all the time as we were
doi ng the research. One conclusion though, | think that
is clear fromthis is that the business-to-consuner
context is very different fromthe business-to-business
context and it requires a different approach to ADR, a
different type of ADR There's a need for ADR standards
for the business-to-consunmer context, if only to deal
with this question of mandatory ADR-first clauses. I|f
these are enforceable, well, then clearly, we need
standards for the ADR service to neet.

And, finally, we need to devel op, or ADR providers
need to devel op - sustainable business nodels. This is
a real challenge. Sustainable business nodel s that
still nmeet the affordability criterion, essentially
that are free to consuners, while still neeting the
criteria of inpartiality and conpetence. Thank you.
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ROGER COCHETTI

Thank you, Philippa. Ronal do Lenos.

RONALDO LEMOS

Thank you, Roger. |I'd like to thank the ILPF for the
opportunity of being here and I will speak a little bit
about the Internet environnent in Brazil.

Vell, first of all, Internet in Brazil is grow ng
exponentially, we can say. The projections are very
good for the next few years and nowadays we have around
6 to 7 mllion users. There are plenty of services that
are being rendered online and al so the governnent has

i npl emented | ots of public services that are al so being
rendered online. For instance, |ast year, 90% of the
taxpayers in Brazil delivered their tax returns online
by the Internet.

Despite this increasing growh, we have sone | ega
problens related to the regul atory environnent there.

The first of these problens, | will call them
assunptions or world views by the | awers and policy-
makers in Brazil, is that Internet cannot be regul ated

or, in other words, we should not regul ate Internet
because it's grow ng.
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Thi s assunption has prevented the enactnent of any sort
of statute in Brazil up to now W are in the year
2000 and we don't have any sort of statute dealing with
Internet, digital signatures, electronic signatures and
this is clearly a deficit, because if you consider that
Brazilian judiciary institutions are nmerely
formalistic, we have the problem of the burden of proof
and if that is not statutorily provided, it will be
very hard to convince a judge that he has to consi der
the legal effect of digital signatures mainly based
only in technical features. Sonetines, the judges are a
little bit resistant to agree with technical
peculiarities and to hear technical explanations.

The second of these assunptions that | made reference
or world views, you can choose, is that the current
Brazilian institutions are sufficient to enconpass any
sort of conflicts that may arise in connection with the
Internet. And this second assunption, | think, brings
nore problens than the first one because we are
preventing the country to put in practice institutional
i magi nation exercises in order to bridge all these
problens that the growh of Internet help to spot.
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The | ack of preparation for Internet conflicts
regarding Brazilian institutions was nade absol utely
clear with the AOL case in Brazil, regarding a domain
nane di spute. The case before the First Instance Court
was that the AOL domain nane was registered by a small
Brazilian ISP and then AOL filed a conplaint before a
Brazilian Court demanding for the transference of the
domain name to itself, when it was starting its
operations in Brazil.

The First Instance Court delivered a very odd deci sion,
| can say, inasnuch as the judge seened to confuse both
t he concepts of domain names and trademarks, specially
because AOL had its trademark registered in Brazil.
Vell, the case is still pending and the decisions have
been tending each tinme to one side, but it seens that
the final decision will maintain AOL operating under
anot her domain nane in Brazil.

So, here conmes the role of the ADR mechanism The fact
is the UDRP is playing a very inportant role in Brazi
because it's been able to absorb a certain part of
litigation arising out of domain nane conflicts between
Brazilian residents. It's not a rare fact that sone
Brazilian residents have regi stered fanous
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trademarks of Brazilian conpanies in the United States
under the TLD.combr. And the UDRP has been very
effective in delivering expedited decisions,
transferring the domain nanes back to their legitimte
owners, according to the UDRP provision and before, for
i nstance, the W PO

So, that is clear evidence that ADR nmechani snms can pl ay
a very inportant role in fostering the growth of
Internet in Brazil and influence Brazilian
institutions. Responding to such influence, the
Brazilian Registry and Registrar has unofficially
stated that they would not accept the UDRP on a
transnational |evel. But there have been ot her
significant efforts right nowin Brazil in order to

i npl enent simlar policies to bridge such kinds of
dormain nanme conflicts that will definitely continue to
arise in Brazil in the future.

Just a piece of information. Each day, in Brazil,
around 3,000 new domai n nanes are registered. So, the
potential for litigation in regard of trademark rights
violagion is very high and will definitely increase

al ong the years.

And, finally, the AOL case showed that the courts
thensel ves are not entirely prepared to properly hear
all the cases involving technical issues, trademarks
and domain

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
- 240 -

nanmes. Therefore, initiatives |ike ADR nechanisns w ||
significantly play an inportant role in Brazil in order
to provide at least a certain |evel of inspiration for
the creation of new nechani sns that can reshape the
| ack of adaptation sonetinmes found in Brazilian courts.

Just to finish and to give sone other useful

i nformati on about connected conflicts. Nowadays, the
Brazilian |l egal systemdeals |like follows with consuner
| aw jurisdiction. As pointed out today, in Cvil |aw
systens such as Brazil, the distinction between
applicable |l aw and jurisdiction becones very clear and
that is exactly the case in Brazil.

In cases of consuner relations online, the applicable
law is that fromwhich the offer has emanated but the
jurisdiction shall remain being the Brazilian
jurisdiction, because before Brazilian |l aw, consuners
have the prerogative to bring lawsuits in the place of
their domciles. That leads to the fact that a consuner
woul d have to sue or woul d have the right to sue in
Brazil, but the applicable | aw woul d mandatorily be the
|l aw fromthe place the order had emanated. For
instance, the law of the United States in case of an

i nternational purchase from Amazon.com

That brings confusion specifically because
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courts in Brazil already are burdened to apply and
interpret our owmn |aw. I magine the courts trying to
interpret Arerican law. It would be for sure a very
i nconsi stent application of the Arerican law in Brazil.

And, therefore, | do think ADR nechani sns shall al so be
inportant in trying to address these kinds of problens
that will for sure continue to increase in the near
future. That's all. Thank you very nuch.

BREAK
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BARBARA VELLBERY
Last but | hope not least, | want to thank the ILPF for
inviting me and particularly thank Ruth Day for not
insisting that | speak about the safe harbour yet
again.

Roger posed a question for this panel on whether cross-
border codes and ADR nechani sns can bridge the national

differences that exist. | think that's the easy
question, and the easy answer is that, yes, of course
they can, and | think in fact they have to. | think

t he harder question is how do we acconplish this, and
I'"d like to spend a little of time tal king about that
t oday, how do we devel op these codes and nechani sns.

I think building on what people said earlier and
certainly building on the work that | did on the safe
har bour, the hybrid approach seens to be gaining the
hi gh ground here. And by that | nean a public |aw
framework with private self-regulation. How this works
and how it evolves is the big question, and | think
there's a couple of prerequisites that need to be

devel oped.

| think it's essential that we devel op these codes and
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alternative approaches in ADR because | don't find the
current debate jurisdiction very satisfying, nor do |
think it's likely to go anywhere. | think it's becone
extrenely polarized and quite formalistic. And here |
have to differ with ny colleague fromthe FTC because
the views that she expressed about country of
destination are not the views of the Adm nistration.
The Adm nistration remains of the view that neither
country of origin or country of destination provide
very viable alternatives here. | won't talk about why
we think that's the case for the country of origin
because | think that's been bel aboured enough, but |
will talk alittle bit about why we think country of
destination doesn't worKk.

Most inportantly it provides no real protection for
consuners. Even if consuners can bring the case in
their hone jurisdiction and have their own | aw apply,
in many if not nost instances, they're going to have to
go to a foreign jurisdiction to have that judgnent
enforced, and that just nmakes it an untenabl e exerci se.
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And perhaps nore inportantly, to touch on a point that
Stewart and others have made, | think if we focus on a
country of destination approach, we wind up with a

bal kani zed I nternet and el ectronic conmerce. That
defeats or underm nes the very beauty and the very
prom se of what we see in the Internet and el ectronic
commerce. So we'd be better off avoiding a country of
destination approach for those reasons.

| also find the jurisdictional debate to be fairly
formalistic. The case | aw has devel oped so that we
have the Zi ppo doctrine now which | ooks to whether a
website is passive or whether it's interactive, or you
can contract using it. | don't find this a
particularly satisfying anal ysis or approach. The goal
is for websites to be as functional as they possibly
can be, and the incentive should be for themto be as
functional as they can be. Yet, we're conming up with a
jurisdictional approach that creates disincentives for
websites being functional. 1In addition, this is a

gl obal nedi um and the whol e concept of purpose
availment in a particular jurisdiction doesn't fit.
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| would also like to talk about the alternative of

def erence, and how vi abl e the whol e approach of
deference is. | think, certainly the approach that has
been di scussed is not a very viable one. The concept
as it's been discussed in the last year or so is that
governments woul d defer to | aws that would be sel ected
by business. Governnents would defer to those | aws as
| ong as they provide an adequate overall |evel of
protection.

| think this is an extrenely conplicated cunbersone and
abstract process that you' re asking governments to
engage in. Frankly in ny viewit's asking too nuch of
governnents. First, if we are chiefs, as Roger said,
chiefs don't like to defer, there's just a basic fact.
And then I think there's also the difficulty of how do
we know what we're deferring to? W take our
responsibilities seriously, and how do we know what the
public wants, how do we know what the lawis that we're
bei ng asked to defer to and whether it wll protect our
citizens. The deference discussion, at least as it's
been held so far, is really nuch too conplicated a
scenari o.

| think governnments will defer under certain
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certain circunstances, but | think they're fairly
limted circunstances. | think in order for
governnents to defer, there's got to be sonme sort of
i nternational consensus or bench mark that has evol ved,
and | think here of the CECD principles on privacy, or
the OECD principles on consuner protection. But those
are fairly high level principles and | don't think
they, by thenselves, will be enough, because | don't
think they're operational.

The ot her nodel is the safe harbour nodel where you
have governnents negoti ating agreenents over a nore
operational code and nore operational principles, and
we know that that's certainly sonmething that at | east
agreenent can be reached on. W don't know yet whet her
that will actually work because it hasn't, nobody has
started to inplement it yet.

But there's a couple of things I think we need to note
about that. First, it's very slow, nmaybe not sl ow

agai nst the greater evolution of tinme and history, but
certainly slowin Internet time. It's also very
difficult. It's very hard to ask another governnent to
forego enforcing certain aspects of that governnment's

| aw. Having sat through two and a half years of
negotiations | can see how hard it was for the European
Union to agree that
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certain aspects of their laws were not as inportant as
ot her aspects of their laws. And that was a situation
where you have two governnents negotiating, not a
governnment and the private sector negotiating.

| also think that one of the essential prerequisites
for that kind of hybrid situation to work is a fairly
wel | devel oped self-regulatory framework. | don't
think the safe harbour woul d have been successfully
negotiated if the privacy debate in the U S. had not
accel erated and evol ved as quickly as it did in the

| ast three years. | know certainly as one of the
peopl e who were sitting there trying to negotiate for
the U S, it was nuch easier as the U S. debate

evol ved, and there were actual codes of conduct that
had been adopted by the private sector that were out
there that we could point to, to | ook at as our
benchmarks. O herw se, you're asking a governnment to
operate in a vacuum and that | think is an untenable
situation, certainly for the U S. governnent which
generally thinks of itself as requiring a fair anount
of input fromits citizens.

So | think it's really essential that the private
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sector self-regulate, not only for all the other
reasons that have been di scussed today, but because |
don't think we really can get to the point of having a
hybri d approach unless there is a self-regulatory
framewor k that has evol ved, that has been tried, and
that we can see where the pluses are and where the
m nuses are, and where we can we determ ne where we
need to be. That needs to be the underpendi ngs of any
ki nd of hybrid approach. Thank you.

ROGER COCHETTTI
Thank you, Barbara, we are obviously over our tine

limt, | do want to | eave tinme for maybe one or two
questions, and if | could begin by asking any nenbers
of the panel, including those of you who are in Paris,
hopefully you're still on the line, and the sun may be

rising pretty soon in Paris right now, but those of you
in Paris, if you have questions, or if any of the other
nmenbers of the panel have questions they'd |like to pose
to others on the panel.

| will take the prerogative of the Chair and pose a
question to our three figurative chiefs, the three
peopl e who' ve spoken from a governnent perspective, and
ask any of themif they'd like to comment on the
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question of the core proposition fromthe point of
view, using ny netaphor of the peddler or the
merchants, and the question is, what is the proposition
that woul d incentivize nerchants to participate in a
private sector based program self-regulatory prograns
if not the benefits of deference; in other words, from
the point of view of a nerchant, conpliance represents
cost and conpliance with nultiple jurisdictional
regul ations, nultiplies the conpliance cost, so
conplying with one country's regulations is |ess
expensive than two, and | ess expensive than 200 if the
-- And then, but adding the cost of conpliance with
the self-regulatory program adds further cost and
further liability. Presumably, if you say you're going
to do it and then don't do it, then you're in trouble
by those terns too.

So that the econom c proposition for nmerchants is
conpliance wwth a self-regulatory program adds costs
but those costs are offset by the relief the nmerchant
enj oys from sone neasure of governnent, foregoing its
-- or all governments foregoing every bit of their
regulations. |If the concept of deference is not a

vi abl e concept then what the nerchant is left with is
participation in the self-regulatory programand the
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Net w nds up addi ng cost because instead of 200
jurisdictions they have 201 conpliance costs to absorb.

So what's the, the question then is what's the core
proposition, and |I'd ask any of the governnment people
to conmment on that.

BARBARA VELLBERY

If I could take a crack at that. First, let nme just
clarify that | didn’t nean to suggest that deference is
not viable at all. | think alimted form of deference
under limted circunstances is viable.

As to what the incentives are, |I'mglad you asked the
guestion. That's one of the things |I cut out in ny
efforts to speak within ny allotted tinme. | think the

incentives are that this nmarket will not reach its ful
potential w thout there being sone provision for

resol ving disputes. The incentive is, that businesses
will do far better if they can make consuners feel
confident and confortabl e shopping online by providing
t hese codes of conduct and these ADR nechani sns.
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When catalogs first canme along, | think there was a
reluctance to shop through catal ogs because you
couldn't feel the goods, you couldn't try them on,
certainly for clothing, you couldn't see them you
couldn't touch them and returning themwas a hassl e,
and you didn't know whether you'd be able to return
them And eventually catal og conpani es caught on to
that and they nade their return policies extrenely
| i beral, and they even started providing | abels so you
could send the things back easily, and then many of
them al so paid for shipping when you want to return
sonething. | see the sane kind of evolution as being a
necessary evolution in the Electronic Comrerce market.
So that's where I think the incentives will cone.

LI SA ROSENTHAL

Yes, | agree with Barbara, and | think there's also the
ot her incentive. Governnents have prosecutori al
discretion, and it's very unlikely that we're going to
bring a case against a conpany that's satisfying its
consuners. One of the main ways we determ ne whet her
or not to bring a case is whether or not we have
consuner conplaints. So if businesses are keeping

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
- 252 -

their custoners happy through effective codes of
conduct by providing the types of services the
consuners expect and by resol ving disputes, there's
really no role for governnents there, and | think
busi nesses can enjoy, in a practical sense, the
def erence of governnents.

ROGER COCHETTI
Dawn and Tai zo, did you want to comment in response to
t hat question?

TAI ZO NAKATOM

Yes. COECD did a survey on Codes of Conduct |ast year
in ordinary comrerce not for the e-Commerce, but anong
t he questions asked was what do conpani es expect to
gain fromcodes and here are sone exanples of their
responses. One conpany responded they wanted to show
good precedent for others, and anot her responded that
integrity gained fromcodes is an advantage to
conpany’s enpl oyees and sharehol ders, al so, a conpany
responded that they have found the standards resulted
in higher quality work environnment and in higher

qual ity products.

Though these are not for electronic conmmerce, | think
this can give sonme suggesti ons.

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
- 253 -
ROGER COCHETTI
Thank you. Are there other, or would other nenbers of

t he panel have questions they'd Iike to pose?

ELI ZABETH BLUMENFELD

| don't want to ask a question, | actually want to ask
perm ssion, even though I"'mnot a chief, I"mjust a
peddl er --

ROGER COCHETTI
Absol utely feel free.

ELI ZABETH BLUVMENFELD
-- if | could coment.

ROGER COCHETTI
Yes, of course.

ELI ZABETH BLUMENFELD

| think the way you phrased your question was
interesting, the concept of 200 | aws plus one nore | aw
or set of codes to, or code to adhere to, so that
there's actually an increase in anmounts, there's 201
things to worry about.
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| would sort of flip it around and say to the extent
that there is a code or set of practices or standards
that are mnimally acceptable and hopefully nore than
mnimally acceptable froma consuner and froma
governnmental point of view as acceptabl e e-Conmerce
practices, that you don't ever have to get to the
question of what | aws applies because to the extent the
code is followed, there's not going to be conplaints;
to the extent the code isn't followed but there is, as
| said earlier, the second part of the three-I|egged
stool, there is dispute resolution nmechanisns in place
to assure that the standards are foll owed, then you,
again you don't get to the question of the 200 | aws
that are at issue.

So | woul d suggest that a nerchant has a huge incentive
to get involved wth self-regulatory prograns as a way
to avoid dealing with the jurisdictional norass until
that is resolved, at sone point they may be resol ved
and therefore here you can have the two in tandem but
until that point happens, the self-regulatory option is
what's available and | think very useful and hel pful
for nmerchants.
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ROGER COCHETTI
Thank you, let ne open up to the audience, if anyone
has questions at this point. Yes, if you would cone to
the m crophone and i ntroduce yourself and speak clearly
so our friends in Paris can hear you.

CARA CHERRY LI SCO

My nanme in Cara Cherry Lisco, and I'mthe D rector of
Online D spute Resolution Services at Square Trade. W
currently provide dispute resolutions to five online
mar ket pl aces, including eBay. So we have a user base
of over 16,000,000 users. W' ve handl ed dispute
resolution in 43 countries internationally. So I was
just wanted to inject to reinforce what Barbara and,
think, Elizabeth was getting at, from our experience of
having an online system and a seal programthat -- two
bi g points.

Nunmber one, we're finding that 80% of users who use our
online dispute resolution service are nore likely to go
back to the marketpl ace and buy again and spend nore
noney. And that's a very clear nessage that online

mar ket pl aces hear and respond to. So irrespective of
whet her it's an additional regulatory schene that they
now have to turn to, their eyes are lighting up and
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they' re very happy about that additional |ayer, if you
want to call it a |ayer.

The second piece of it is the Square Trade seal hol der
experience, and right now |I'd say we nostly have very
| oud anecdotal experience which is that people are
finding with very clear positioning of a Square Trade
seal their business is increasing. And you see that
in, you know, small consuner itens |ike antiques, and
we're seeing it in |arge conputer equi pnent
consistently when people use a seal.

So that is what's going to make the comrerce grow and
the consuners happy. So it's working is the nessage.
Thank you.

ROGER COCHETTI

Thank you. Any other questions or comrents? Yes.
Kaye, why don't you go first, and please introduce
yourself and then it's her next. Speak clearly,

pl ease.

KAY CALDVELL

Kay Caldwell, I"mthe California Policy Director for
the Internet Alliance, and | have a question for M.
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Lawson. [I'mcurious as to what kind of an ADR system
you woul d envision that would be free to consuners but

also free fromthe bias of being funded by busi nesses?

PHI LI PPA LAWSON

| haven't figured that one out yet. | think, it |ooks
to me |like the only business nodel, viable business
nodel is going to involve business funding. So you've
got to figure out howto deal with that. | think Mrgo
Langford nay have sone useful comments on that, how her
service, Nova Forumis dealing with that issue.

| think clearly it's going to require very specific
efforts by the provider to ensure inpartiality of the
ADR officials. You could set up sonme kind of governing
body that has, say, relatively equal representation
fromvarious stakeholders to try to bal ance things that
way. | think there are a nunber of neasures that can
be taken to try to create not only an actual
inpartiality but also the perception of independence
and inpartiality because it's not going to be

i ndependent if it's funded by business. So you've just
got to do the best you can through all other neans to
ensure inpartiality.
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ROGER COCHETTI
Thank you, let's do one |ast question if we can, and if

you woul d i ntroduce yourself and speak clearly, please.

ADAI R DYER

Thank you, Adair Dyer, I'ma practising attorney and
former Deputy Secretary Ceneral of The Hague Conference
on Private International Law. | was interested in the

poi nt raised by Philippa Lawson that the, that | guess,
| think you said that none of the ADR providers was
payi ng particular attention to cultural differences,
and 1'm | sinply pose the question, aren't they going
to have to do this if this process is going to go

gl obal ? Thank you.

ROGER COCHETTI

| guess that is a question for Philippa or any nenber
of the panel, are they going to have to be nore

mul ticultural? Philippa?

PH LI PPA LAWSON
Yes.

ROGER COCHETTI
Li sa, do you want to --
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LI SA ROSENTHAL
Yes, | could just say sonething that there's a white
paper outside on the table that BBB has put out talking
about the issues facing gl obal ADR and one of the
el ements that we address is the need to absolutely
figure out how to deal with these cultura
sensitivities. | nean for, just as a sinple exanple,
if you have, if you're not dealing with online ADR but
you're having ADRin a roomlike this, in sone
cultures, looking eye to eye with sonebody is an
expression that you are telling the truth, in other
cultures it is not, that you should be | ooking down
when you speak. So | nean, just that kind of a
cultural difference, obviously that doesn't exist in
the online world, but there are a set of cultural
differences that do need to be addressed, and it's very
very inportant to get that so it works correctly.

DAWN FRI EDKI N
Roger, if | can pipe in fromParis, it's Dawn.

ROGER COCHETTI
Yes, Dawn.
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DAWN FRI EDKI N
| just wanted to add that that's essentially an issue
that | think we're going to undertake pretty heavily in
our ADR conference, dealing with socio-econom c issues
and cultural issues, | think it's been touched under
nost of the other four in tal king about ADR  But |
t hi nk being the CECD, and draw ng a particularly
international crowd, we expect that to be a good topic
of debate, and | think the answer to the gentleman's

question is definitely yes. | don't think anyone on
the panel would disagree with that. | think in fact
that is one of the main reasons we're looking at this
topic. It is to reach across borders, which obviously

means nulticultural issues that will cone up and need
to be addressed.

ROGER COCHETTI

Thank you. |In deference, in real deference to the
foll ow ng panel, I'"'mgoing to ask you to keep the
comment very quick. Please introduce yourself, and a
qui ck conment .

MARGO LANGFORD

Yes, thank, | just wanted to respond to Pippa's
invitation to just give one nmaybe nodel out there. M
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nane i s Margo Langford, and |I'm Chief Operating Oficer
of Novaforum comwhich is an online dispute resolution
conpany, and we are working with industry associ ati ons,
so that is another nodel that the Association or the
i ndustry group as a whole | ooks at the confidence issue
and perhaps subsidizes sone of the smaller players who

can't afford it by creating a nodel. And we're | ooking
only right now at pilots, so you know, this is
basically -- stay tuned, maybe next year we'll know

whet her or not the pilots get off the ground, but there
are certainly, are many industrial barriers to
accepting online ADR, period, and technol ogy is one of
them and fear of technol ogy and how, even in the
cultural context they use the technol ogy when they're
used to being in the roomtogether.

So definitely these services are evol ving and thank you
for the opportunity to speak about them

ROGER COCHETTI

Thank you. Please join with nme in thanking our panel,
in particular our panellists fromParis for staying up
this late and providing so much information to us.
Thank you, and | think -- are we going right to the
next panel, ask the next panel to conme up. Thank you.
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The Draft Hague Convention: Cross Border Enforcenent on
Consuner Contracts

STEWART BAKER

Why don't we begin, we don't have too much tinme, let ne
i ntroduce our panel. W're going to be tal king about

t he consuner protection, consuner |awsuit issue and
Article 7 of the proposed Hague Conventi on.

To di scuss that, we have, noving fromyour left to
right, David Goddard, a distinguished private
practitioner from New Zeal and, who has participated in
t he di scussi ons about this provision and other aspects
of the Convention for a considerable period of tine,
probably nore tine than any one el se that you' ve heard
from

Next to himis Mark Bohannon, recently Chief Counsel
for Technol ogy at the Commerce Departnent and now
General Counsel of the Software and Information

| ndustry Associ ation in Washi ngton.

And, finally, Geg Wenn who is the Associate Genera

Counsel for International, for Yahoo! and who will be
able to tal k about actual practical cases involving
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consuner cl ai ms.

|"m Stewart Baker from Steptoe and Johnson and |I'm here
to provide hunmour. | gave a speech that was actually
quite prescient on this issue in Turku. D d anybody
here go to Turku for the OECD Conference on Electronic
Comrerce? Yes, there's been a conplete turn-over in
generations. Actually, | think many people didn't
survive the dinner speeches in Turku.

But in the course of that, | said, you know, if you're
going to have truly international conmerce and you're
going to deal with consuners and understand and apply
the consuner | aws of every jurisdiction, at |east the
Eur opeans ought to be famliar with the rul es that
apply in the United States. And the best way to cone to
a famliarity with that is to review sone of the
product warni ngs that we have on our products. Because
nost of these warnings were put there because sonebody
|l ost a lawsuit. They |lost a | awsuit because the
consuner said you didn't warn nme appropriately of the
ri sks associated with this product and sone reasonabl e
things that I mght do, or that |I thought | could do,
that turned out to be unw se using your product.
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So, there's a quiz. You' re the | ast one down, so you're
going to have to hel p them answer these questions. And
| particularly like participation from outside the
United States because this is too easy for Anmerican
| awyers in many cases. So, |I'mgoing to give you a
war ni ng and ask you to identify the product that it
applies to.

Warning: hot while in use. Hot while in use. Wat do
you need to warn peopl e about, what products? You have
to guess now. Yes, you. What product do you think you
could loose a lawsuit for not telling people,
consuners, that this product was hot when it was in
use? Yes, in the back.

UNI DENTI FI ED PERSON
(1 naudi bl e)

STEWART BAKER

Pretty good. That's right. No, that one actually says
allow to cool before applying to groin. This is a wood
stove, a wood stove that actually contains that
warning. Al right, now you' re getting the spirit of
this. How about: Warning: may cause drowsi ness.
Sleeping pills, that's right. Nytol actually puts that
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on their product.

Warni ng: contains nuts. Contains nuts. Now, where would
you need that information? On a package of Anerican
Airlines nuts, yes. | think the directions on that say:
1) open package; 2) eat nuts.

How about this one, now, you guys, you're getting good
so I'll give you a harder one. Warning: do not use
while sleeping. This is an actual warning on a Rowenta
hair dryer.

Warni ng: do not use on food. This is too hard too.
Pal nol i ve di sh washing liquid says that.

Al right. Two nore and then we'll be done. But | hope
there's a serious point here. Cbviously, it wouldn't
be imediately clear to a Swedish hair dryer

manuf acturers that they could be sued for failing to
tell people not to use the hair dryer while sl eeping.

At least in the United States, it's very comon on hot

days, sunny days to put sun screens in the front

w ndshi el d of your car. Now, what warning, if you were

the lawer for the manufacturer, would you insist go on
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t he back of that product? Exactly. Renove before
driving.

And the last, what warning would you feel obliged to
put on a Superman costune? Yes. "Cape does not enable
user to fly."

Well, that's an introduction to American consuner | aw,
for those of you who weren't famliar with it. Now, |
think we'll try to talk and I'll nove down to sit in
anong the panel, in a structured di al ogue about Article

7, what it neans, what kinds of issues are likely to
arise, what the practical problens are and the final
deci sion that many of us have to nmake, what position
should we take with the United States Government with
respect to negotiating further with respect to this
cl ause?

Let me just ask David, if he would, to give us a little
overview of the history and the content of Article 7,
so that we can follow along. It's in the material s,
says Ruth, so we got the text already in the materials,
this will be an overview. Thank you.
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DAVI D GODDARD
| think, in the tinme available, it's not worth spending
a lot of time explaining Article 7. It's fair to
assune that nost people in the roomare at |east as
famliar with this as | am since far fromhaving a
l ong history in relation to this Convention, | sinply
have a short but vociferous one.

The basic structure of the Convention is inportant to
bear in mnd though and, in particular, the decision
that was finally confirnmed | ast year that it was to be
a m xed Convention with approved or required
jurisdiction, a white zone, prohibited jurisdiction, or
a black zone, and in an area of grounds of jurisdiction
that fit in what has been called the grey zone, and |
prefer to think of it as the status quo zone where
national |aw continues to deci de whether or not
national courts will exercise jurisdiction and it is
left to the national |law in each of the contracting
states to decide whether or not to enforce the

resul ting judgnents.

Agai nst that backdrop, the two articles that are

critical when thinking about consuners are Article 4
and Article 7, and they're in the materials, as has
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been poi nted out.

Article 4 is the basic provision on choice of forum and
that says that, subject to article 7 and a few ot her
exclusive jurisdiction provisions, a choice of forum by
parties will be respected. The courts of the chosen
forum have jurisdiction and, as it becones clear when
you read further into the text, no one el se ought to
exercise jurisdiction.

Per haps another thing that's worth flagging is one of
the provisions in Article 18, the list of prohibited
jurisdictions, which says, nornmally, you can't exercise
jurisdiction based on the plaintiff's habitual

resi dence or nationality, or various other criteria.

Into that general franmework cones a special provision
for consuners, Article 7. And what it does is that it
says: as an exception to what is otherwi se a prohibited
jurisdiction, habitual residence of the plaintiff,
consuners can sue at hone, it's very nuch the European
Brussel s Convention nodel, of course, very famliar to
many people in the room

And a choice of forumclause will be ineffective
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agai nst a consuner, unless it's entered into after the
di spute has arisen. The key conditions, first, you nust
have soneone who is dealing in the course of their
trade or business activity, professional or trade
activities, the non-consuner and soneone who isn't,
your consuner.

A lot of discussion in the context of electronic
commerce is focused on those two paragraphs, (a) and
(b) in Article 7.1. The concl usion of the contract nust
be related to activities the defendant has engaged in
in the State. | think it was a preposition m ssing, or
directed to that state in particular, soliciting

busi ness t hrough neans of publicity.

And secondly, the consunmer nust have taken the steps
necessary for the conclusion of the contract in that
state. W& can spend a lot of tinme trying to work out
what those nean and whether they are helpful criteria
or tools, but perhaps soneone el se should have a go at
that first.

STEWART BAKER

Mark, do you want to offer your views on this?
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MARK BOHANNON
Vell, with regards to ny views on the... is there a

particul ar aspect you want nme to focus on?

STEWART BAKER

Yes, well, let's talk a little bit about what the scope
of this is, the neaning of "consuner"”, the definition
|"mgiving to "consuners”, the predictability of
knowi ng when you're covered and when you're not by
Article 7.

MARK BOHANNON

Well, | actually think that is a very good questi on,
|"mnot sure we know entirely what is and what is not
covered and 1'lIl be very careful in saying that because
one of the, | think, issues that we have to all be

confortable with in noving forward is whether in fact
the Draft Proposal represents a consensus anong the
st akehol ders, that this is in fact the best solution
both in the online and the off-1line world.

Let me just take one exanple of where, | think, there
may be potential confusion in which in order to nove
forward there needs to be a consensus. And Ms. Pal acio
rai sed the question early this norning, "Wat
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is a consuner?". Assum ng that none of us in this room
wants to use Justice Potter Stewart's neasurenent that,
of course, we all know one when we see one, we, |
think, are put in an interesting position about what it
nmeans, at an international |evel, to know what a
consuner is.

This is a difficult concept, even in national |aws.
It's inportant to point out, as David said, that in
fact, | think the Draft Hague Provision has nade a
choi ce about a particular way in which to define a
consuner. And as David said, in the context of the
Draft, a consunmer is a plaintiff who concluded a

contract outside his or her trade or profession.

Il will point out, if only because, | think, there are
different definitions that there are other definitions
that are out there, which point to, | think, the
conplexity of resolving this issue. For exanple, the
Vi enna Sal es Convention which, if you're not famliar
with it, excludes consunmer contracts for the sale of
goods. It defines a consuner contract as one in which
an indivi dual bought for personal, famly or household
use.
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It is not surprising that perhaps the Hague Draft
Convention nore closely resenbles definitions used in
the '68 Brussels Convention and the Vienna Sal es
Convention on the sale of goods, reflects the
definition that is found in the United States Uniform
Commer ci al Code.

| think even though the two definitions suggest that
there's a different enphasis on what is trying to be
dealt with here, are we trying to, in fact, deal with
rules that affect a particular person, who nay have a
consistent definition himor herself over time? O are
we trying to develop rules about a particular kind of
transacti on?

This nmay be a sonewhat, depending on your cul tural
orientation, a Talnmudic or Jesuitical discussion, but
at sone level it does reflect different historical

| egal systens and how they are trying to deal with
this. I think, though, it is a useful exanple of sone
of the challenges we're going to face in trying to
reach consensus and | suspect it will be a subject that
wi Il be further discussed in the next year or so.
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STEWART BAKER
David, let nme ask you a question about the scope of
Article 7. You read the provisions and they seemto be
di stingui shing between consuner's habitual residence
and a test that's nore el aborate but, | guess ny
question is: if you' re selling products on the
Internet, will the consuner ever fail to neet this test
in their habitual residence or, at least, fail in a way
that is provable on the part of the merchants?

O course, the consuner has to take steps necessary for
the conclusion of the contract in the statenent which
he or she sues, but if he says he was at honme when he
didit, it's alittle hard to prove he wasn't. And
then this question of concluding the contract is based
on... as related to trade or professional activities

t he def endant has engaged in, that is to say you are a
nmerchant, and directed to that state in particul ar,
soliciting business through neans of publicity.

It nmeans the publicity would presumably include a Wb
site, so if you have a Wb site, it's accessible by the
consuner, can they always sue in their habitua

resi dence?
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DAVI D GODDARD
| don't like to spend too nuch tine trying to conduct
fine-grained anal ysis of these provisions because |
think the consensus that's energed from di scussions is
that they definitely need to be worked on in their
application to el ectronic comerce.

But | think it's fair to say that a nunber of people
have suggested that Article 7(a) certainly wll always
be satisfied where soneone buys online. And that
article (b) normally will be, | nean if you excl ude
situations |like nmy buying books from Bl ackwel | 's
Bookshop, in the evening while staying in a hotel in
San Francisco, | guess you could check nmy airline
tickets at the nonent |'mdeprived of a protection |
woul d have shopping on the Internet that | have when
shop at hone.

It's not imedi ately apparent to ne, the rel evance, |
shoul d say, of the distinction why | deserve nore
protection when I'min Wellington than when |I'min San
Franci sco, when | deal with a nmerchant in Oxford,
England. But | think it will normally be satisfied,
it's not much of a restriction.
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STEWART BAKER
What about the definition of consunmer, | think Mark has
rai sed sone interesting questions about that, have sone
of those been resol ved by case | aw under the Brussels
Convention, by systens of |law that an American may be
|l ess famliar with?

DAVI D GODDARD

I'"'malso less famliar with many of them and there are
peopl e who are far better placed than | to answer that
i n the audi ence.

| think the question of what is the nost appropriate
definition of a consuner for policy-nmaking purposes is
going to depend partly on the particular policy
purpose, but is never going to be a sinple task. A |l ot
depends on what you're doing with the definition.

And one of the sharp issues here, | think, about
Article 7, is that basically consuner cases w |l always
be sonewhere in the white zone. There's always an
approved or required jurisdiction and you' ve got this
borderline which is quite difficult, which noves and in
particul ar you' ve got a choice of forum clause which
noves things fromthe "choice is effective", part of
the white zone to the “habitual residence prevails”
part of the white zone.
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There is no situation where we can say: oh! we've got a
conflict between two different approaches and two
different legal traditions and it nmay be that we can't
resolve it in our Convention at all. | think that's one
of the reason this is so contested, why it natters so
much.

If you're using the definition, for exanple, to nove
things into the status quo zone to say: this is too
hard, we haven't got a solution yet, we're not going to
touch it here. It may be that a broader definition is
nore acceptable and that the boundary line wll be |ess
cont est ed.

STEWART BAKER

Do you think it's fair to say that, as currently
drafted, if a nmerchant is selling on the Net, he really
can't be... he has to assune that when he sells to
soneone that they're going to have the protection of
what ever their habitual residence is. He can't be sure
they're not a consuner; he can't be sure that they're
not in their habitual residence; he can't, certainly
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can't be sure that he's going to be able to say that he
wasn't really soliciting business in that jurisdiction.

DAVI D GODDARD

We do get back to the points that Catherine Kessedjian
made this norning about, was it negative sel ection?

Cat herine, the obverse of targeting, the idea that you
can explicitly say that there are sone jurisdictions
you don't want to deal with, coupled with the idea that
you can rely on disclosures by the consuner. They are
not present in the text at the nonent but it was an

i dea that has enjoyed a | ot of support, for exanple, in
the neeting in Otawa.

Now, there were al so reservations expressed at the
Geneva Round Tabl e about that; concerns that people
woul d sinply say they cane from sonmewhere whi ch enabl es
themto deal at the site, and particularly if you're
selling services online, you can't, in general, know
whet her that disclosure is accurate or not.

Many present were confortable with consuners or people
who made an inaccurate disclosure living with the
consequences of that. But there were sone people, |
think particularly representatives of sonme nationa
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regul ators who wanted to leap to the defense of their
own consuners, even if they have been a |ittle carel ess
about where precisely they lived in the course of the
transaction, if they were harned.

Subject to that |evel of conmtnent to protection of
consuners who are happy to nmake deliberately incorrect
statenments, | think that nerchants get sone confort
froman ability to rely on disclosures of habitual

resi dence, but you're driven back to what was referred
to, | thought, very hel pfully by Barbara Wl | bery about
t he bal kani sation of the Net at that point because you
really will get sites that won't deal with all sorts of
countries.

You will find that, | suspect, many nerchants who wl|
consider it's just too nuch trouble to find out what
the laws in relation to consuner protection are of
smal | distant countries |ike New Zeal and, |et al one
Sanmpa, where it will be extrenely inconvenient to have
to defend onesel f.

And the risk is that having suddenly obtai ned nmuch

better access to books and nusic and all sorts of other
services than | have enjoyed in the first 35 years of
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ny life in New Zealand, 1'll be reduced once again to
conbi ng bookshops and nusic shops with desperate frenzy
in every spare hour when on trips to San Francisco and
ot her better-served cities.

STEWART BAKER

It's true and | won't be able to get copies of "Footrot
Flats". That's a New Zeal and j oke, you have to be

t here.

DAVI D GODDARD
O maybe not.
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STEWART BAKER
Let me turn to Geg and ask if you could give us sort
of a view, a practical view of the kinds of cases that
actually arise in which consuners have clains either
agai nst conpanies |ike Yahoo! or in the course of
auctions agai nst other consuners. Wat sort of cases
are we actually tal king about here online?

GREG WRENN

It's quite interesting. | used to think back to the
days where | had a practice at a firmand then an in-
house practice with a software conpany and | had, ny
formfiles were trademark, copyright, |icensing,
prelimnary injunctions and now they're sex, al cohol,
ganbling, sedition, you know, so it's...

STEWART BAKER
That's a step up.

GREG WRENN

| don't knowif it's a step up, but at least it's a
broader focus. So, we've seen just about everything.
hate to say that because you're just tenpting faith.
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But what's very interesting, obviously, Yahoo!, as a
portal, is nore of a platformfor people to conme and
comuni cate, and engage in comerce and things |ike
that. W have over 20 international properties, so
there's a Yahoo France, a Yahoo Singapore, a Yahoo
China as well as Yahoo.com which is really focused on
the U S. market.

D sputes and issues that really fall in the e-Commerce,
what you woul d consi der e-Comrerce, are pretty snall

We have tons of people upset with defanmation,
defamatory statenents as they say have been posted by
them and particularly the UK, UK clai mants who keep
wanting to go after dot.com and nobody understands the
statutory stuff here, so. But it's a whole range of
this kind of content issues.

And those are particularly troubling in a jurisdiction
context where it falls into what sonme North Anerican
cases have nmade a distinction into active and passive
sites. Wiere it's just information posted and that
constitutes a violation on its own, what's the right
jurisdiction to ask.

On truly comrerce, |ike you say, auction disputes and
things like that, it is relatively small. Again,
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because Yahoo! does not engage in a |l ot of the conmerce
directly. W are the platform It's usually between
the buyer and the seller, and there are lots of fraud
di sputes and things |like that. W' ve not been drawn
into the fray on things |ike product warranty cl ai ns
that are different in Germany than they are in the
United States.

But, certainly, sellers who are engaging in that kind
of commerce need to understand that when they start
shipping things, it's another nore difficult question

t han when you're tal king nerely about services. And,
again, for Yahoo! directly, the things that we woul d be
concerned about and that we take a lot of efforts to
try and address for consuners understanding that with
different properties, Yahoo Gernany, for exanple, we
got to ook at German | aw.

You know, you worry about limts of liability, if the
site goes down for three hours and sonebody can't get
their e-mail or sonme business can't engage in their
auctions. W've seen very very little along those

| i nes.

But what is becomng a nmuch nore troubling problemis
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when there are attenpts to assert jurisdiction beyond
the market that's targeted by the particul ar property.
And that, we got a lot of. It isn't necessarily
everybody com ng to Yahoo.com and conpl ai ni ng about
what's on the U S. site. W really have it potentially
for all of our properties.

STEWART BAKER

| want to cone back toward the end and tal k about ways
in which you can actually enforce sone of these
restrictions and how well that works.
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STEWART BAKER
But et me ask Mark, do you thing that these rules are
fit with existing international norns and U.S. |aw on,
you know, when you're covered and when you're not by a
particul ar consuner | aw.

MARK BOHANNON

That's an inportant question and it's an inportant
question because, obviously, we need rules that work on
the Internet as well as off-line, so that we are not
bei ng too schi zophrenic in our daily business |ives.

Let nme actually answer your question as a two-part
question because, although | ama North Anerican, | do
not necessarily assune that U S. rules are or should be
inherently the international nornms. So, let ne try to
respect the viewthat we are, in fact, trying to cone
together to reach a nore gl obal perspective on al

this.

Wth regard to U S. framework, when it cones to the
specific issue dealt with in the Draft about the choice
of forumin consunmer contract clauses, | would say that
it is not consistent with at |east the nodel in which
the U S. law deals with this. The sinplest way, in ny
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view, to explain U S lawin this area is that the
choice of forumin a consuner contract is respected,
subject to certain inportant public policy
considerations. There are a nunber of different cases
that come up with a fornul ation; for purposes of this
di scussion, let nme just say that | think there is a
general coal escing around a standard that the choice of
forum cannot be unjust, nor unreasonabl e.

The inportant thing to understand about the way U. S

| aw works is that it is not a nandatory rule in the
United States, that there is still a choice of forum
as | said, subject to certain public policy
considerations. So that | would speculate that in a
situation, if we were to take the cases where the
choice of forumis in fact challenged if there's a

di spute or other issue arising in a consuner contract
W th business, ny guess is that the consumer |ocation
is probably respected eight out of ten tinmes. That's a
personal view, not based on any scientific evidence but
just an instinct on ny part based on the standard of
not bei ng unjust and unreasonabl e.

The inportant thing is that even if the outconme cones
close to what a nandatory rule would be, it is stil

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
- 286 -

flexible and the facts of the situation are very
inportant and it all depends on whether in fact there's
an actual challenge to the choice of forumclause and
does not operate in terns of an overarching judicial
requi renent here.

Wth regard to other countries, nuch |ike David, | feel
like I"'mon thin ice though, so | do feel it was
interesting that Doctor Silveira' s report this norning
suggested that in the context of international
jurisdictional consuner, that there seens to be sone
recognition that so |l ong as consuners consent, and
clearly I'"'mnot in a position to talk about what the
nature of that consent is, that at least in that Latin
American context, there may be nore flexibility about
choice in consuner contracts.

| guess, to round out the answer to your question, in
terms of understanding international norns, | guess the
really hard question is with regard to Article 7. Does
it even conport with the current EU | aw because | think
certainly, if one understands the history of this
proposal that is currently discussed, it cones out of a
Eur opean tradition and the European normin this

i nst ance.
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At the risk, as we were taught in |aw school, of
slicing the baloney way too thin, let nme actually be a
bit provocative and suggest that in fact the Hague
Draft does not conmport with existing EU text and
per haps not even EU operation. Let nme give you a couple
of exanpl es.

As David said, the Hague Draft says that a consuner may
choose or a consunmer may be sued only in his or her
home nation, which is his or her habitual residence.
The existing | aw under the '68 Brussels Convention
doesn't say that. What it says is that a consuner nay
bring an action in the domcile state, either of

hi nsel f or of the business.

Now, in US. law there is a difference between

domciliaries and habitual residences. | amnot in a
position to say whether that distinction is, in fact,
the sanme in a continental civil |aw or general European

notion, though | do believe that there are other

devel opnents to suggest that they are very different.
But, even under existing EU |l aw, the consuner can sue
either in the business' hone state or in his or her
hone state as a consuner.
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The Hague Draft says that a consuner can only sue the
busi ness in the business' hone state only after dispute
has risen. Again, maybe not a significant difference,
but I do want to point out that even the Draft suggests
a difference conparing the EU | aw

There's sone ot her exanples, but | think it's
inportant, again at the risk of being too provocative,

| actually think it's inportant to see the Hague Draft
and the '68 Brussels Convention as non-identical tw ns.
They are the sanme general thrust but they are not the
same. And | think, in nmy hunble opinion, that what we
are seeing in the current Hague Draft is nore closely
aligned with what we are seeing in the Draft Regul ation
on the Brussels Convention, which was nore thoroughly
di scussed this norning.

So it doesn't neet international norns. The question is
that there may not be a pre-existing international norm
inthis area. Wether it reflects even existing norns,

| think is an open question and that then has
inplications for whether, on a consensus basis, noving
forward on this represents a step forward or perhaps
there needs to be a little nore clarity and thought
given on this.
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DAVI D GODDARD
As a matter of fact, if I could just nake one short
point there and |I suggest that the problem may be the
accessibility of our text rather than the content of
it, but certainly consuners do, under this Draft, have
the option of suing either in the defendant's habitual
resi dence, under Article 3, or the ability to exercise
the right to sue in their habitual residence, under
Article 7. Article 7 doesn't override that option and
one could imagine other fora sone of the contractual
ones al so being available in sone situations to a
consurrer.

That's |l ess plausible, less likely, but critically,
Article 7 is cunulative with the right to sue the
def endant, the business in its habitual residence as
wel | .

MARK BOHANNON

[recording suspended] ... understand if in fact, and we
will get to this later, that the Brussels Convention
and the Rone Convention continue to exist in confluence
wi th the Hague Convention, whether there is a
significant difference between domciliaries and
habi t ual residences, there is in the United States and
so this
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may not be an entirely academ c questi on.

DAVI D GODDARD

My understanding is that to sone extent the concept of
domcile falls to be determ ned under national |aw for
t he purposes of the Brussels Convention, but there's no
significant difference, it's not the comon | aw concept
of domicile by any stretch of inmagination and that's
why in England, for exanple, in the |egislation, giving
effect to the Brussels Convention there, they have a
speci al purpose definition of domcile, which is
nothing like our traditional common |aw concept and
much closer to the idea of habitual residence.

STEWART BAKER

We've got a fairly short period of tinme left, so I'd
like to nove to the question of what we ought to be

doi ng, what potential solutions to sone of the problens
that have been identified with the Draft in its current
formcan be inplenented. |'mstruck by one point that

| didn't, | haven't heard maybe at... which Peter
Swayer once described as the el ephant versus the nouse
provi si on.

He was maki ng the point that by and | arge, el ephants
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doi ng business on the Internet are subject to the | aws
of all of the jurisdictions that traditionally would
assert authority over them Ford Mdtor Conpany and
Yahoo! and Anerica Online are not going to be able to
say: we're not going to pay attention to the law of a
country in which we're doing business, they're going to
have to conply.

If you' re just selling jewellery on a Wb site and you
enpl oy yourself alone, there's a good chance that
authorities of countries other than the one in which
you live are going to have trouble reaching you and

i nposing their jurisdiction on you. There's been a | ot
of talk about how this adds to the plight of the smal
seller. But maybe the small seller currently has a
significant advantage in that, under current rules,
where there's so nmuch doubt about the ability of, say,
Germany to assert, to enforce its consunmer protection
| aw agai nst a small QGakland seller of jewellery that,
in fact, that Oakland seller doesn't really have to
worry very much about what Gernman Consuner Protection
Law i s, even though Ford Mot or Conpany does.

Enacting this in the United States though, would make
it automatic that German Consuner Protection judgnents
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woul d be enforced agai nst Gakland sellers of jewellery
on the Internet and woul d change that bal ance. So, it
may be that one of the options is to say: let's | eave
the situation as it is, let's not try to wite new
rules, let's just let themsort of hobble along as they
currently are. Reactions?

DAVI D GODDARD

Reactions to that would take not only the tine left to
us but also the tine used by the prior panel and
probably the one before that as well and everyone woul d
have left | ong before we finished.

But a few core observations. On paper, maybe it
redresses the bal ance but again you ve got to | ook at
what these small businesses are selling and how often
consuners are going to go to the trouble of taking
steps in their hone jurisdiction, one |lot of court
proceedi ngs, and then enforcenent steps in a second
jurisdiction.

It's the sheer unreality of that and | speak as
someone who sends out bills that no consuner would
want to receive and as soneone whose house redesign
was recently m xed up by a surveyor and had the even
Wor se
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experience of receiving bills fromlawers, which gave
nme a conpletely new perspective on litigation, |I'm nuch
| ess keen on it now.

And there was quite a |large dispute, the surveyor had
made a huge m stake and even so it was margi nal whet her
or not to sue. You don't sinply because you've received
sone jewel lery that has, you know, really high-grade
red plastic rather than a ruby in it, unless you're
dealing in stones of enornous worth. It's just |ike
when you buy a genstone on holiday in Sri Lanka and get
hone and find out it's red plastic. You' re not going
to chase that either, you'll just put it down to
experience, and don't do it next tine you go back. You
buy things at hone or for a small anount.

So | think ADR is the key froma practical perspective.
More and nore | think that ADR is the key and whatever
provi sions we have in here, functions as a backdrop of
sone rel evance but not critical relevance in relation
to consuners.

So, | actually becone | ess exercised in one sense
about the content of this clause as we nove on, but
not conpletely unexercised by it. W still need to

pay
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intelligent attention to it because it wll matter in
sone cases. At that point, we have the trade-off
between predictability on the one hand, a virtue which
Cat heri ne enphasi zed this norning and, on the other
hand, the ability to pursue appropriate risk
all ocations in particular cases, the virtue of
flexibility, the virtue of not answering too soon and
too firmy a question that we don't yet understand
conpletely, let alone being confident that we have the
answers to at this stage.

So, I, nyself, think we need to search for sonething
which tries to balance predictability but not at the
price of flexibility, not at the price of being able
to learn as we go forward. And | amvery attracted to
some of the options that have been put forward in the
context of the Hague Di scussions about this, there was
sone... and we haven't got tine to get through these
in detail, but they're in sone of the papers that have
been produced, that are on the Hague Conference Wb
site, Catherine's paper, one of the primry docunents
for a neeting earlier this year, sunmarizes them
There's now a report specifically on the Gtawa
Meet i ng.
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There was a proposal in Geneva, which suggested that
countries could say: our consuners, consuners
habitual |y resident here can sign effective
jurisdiction clauses and there m ght be conditions on
certain things like disclosure, |ike ADR options. One
coul d i magi ne conditions of that kind.

Anot her possibility is to say: well, we wll keep
Article 7 as a default rule, but if there's a
conflicting and inconsistent choice of forum we'll
nove that whole dispute into the grey zone and we'l|l
say: we don't want to inpose answers for now because
it's so hotly contested, because we're not sure of the
answer. It's better to preserve the status quo: to say
- well, let's leave all that to national |aw.

And, finally, and | certainly haven't got tine to go
into this in any depth at all, there's been a
suggestion that a nore limted convention m ght be the
nost reasonably achievable at this tinme, one which
reflects a high degree of consensus on the approved
zone, the white zone; a high degree of consensus on the
bl ack, and | eaves nuch nore in the grey.

| think, at that point, we'd find that a | ot of these
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consuner issues should remain in the grey. W didn't
solve the issues, we didn't create any nore
predictability, neither did we nmake anything worse. W
left it to the practical answer of ADR in nobst cases
and to the wi sdom of the next generation, to address
this issue, Stewart.

STEWART BAKER

Let nme sunmari ze the choices that you' ve put before us.
ADR, the provision allow ng sone jurisdictions to say
"we allow consuners to nake their own choice", | think
that could be characterized as allow ng countries to
say: we'd |like to screw our own consuners, but not help
our own businesses at all.

DAVI D GODDARD
That's not how | would put it.

STEWART BAKER

The third is to all ow people by choice of forumto nove
into the grey zone, out of the white, out of the
consuner choice, white. And the fourth would be to
vastly expand the grey zone in the entire Convention.

JR/ 1o/ sg



| LPF - Annual Conference
Sept enber 11, 2000
- 297 -
DAVI D GODDARD
The status quo zone.

STEWART BAKER
The status quo zone, yes. Mark, a thought on those
opti ons?

MARK BOHANNON

At the risk of avoiding your question, | actually think
that there's a nore basic issue that, | think, we need
to be aware of when we ook at Article 7. And whet her
it's any of David's alternatives or even to follow on
to the prior panel, which Roger led, | think we need to
be aware that there is not a consensus yet about how
Article 7 really treats and here |I actually want to use
the termthat the Europeans are using "Qut-of-court

di spute settlenent” because | think that really franes
the issue. Are we going to have, as a first resort,
governnental judicial responses or are we going to
all ow those out-of-court nechani sns that provide
confidence to everyone to operate?

In saying that, | actually think that David and | agree
on one thing, which is that the out-of-court dispute
settlenents are reality. | even go so far as to say
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that, in ny preview, the question is not "if" but
"when" and "how' they devel op. My own personal viewis
that it's no |l onger a question about whether they are
going to be done. | think the real debate and the real
effort needs to be in ensuring that those get going,
t hat everyone has confidence in them because | think,
regardl ess of what we do, they will be there. And I
think that that is the nore inportant way to spend our
tine.

| think it's inmportant to understand that the Hague
Convention, and particularly Article 7, and here our
di scussion really is about the consunmer contracts, it

was witten, | think, w thout benefit of what has been
a very intense, very quickly evolving discussion at the
international level. | think it was al nost beyond the

capacity of any group to really factor in, in |ooking
at a text like this, what have been sone just
tremendous devel opnents in this area.

It's inportant to wal k through how the Hague Conventi on
Draft deals with this question of out-of-court. In
Article 1, arbitration and its proceedings, and that's
literally the phrase that is used, are excluded from
the scope. The context of this is that,
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of course, the drafters of the proposal were quite
know edgeabl e that in fact arbitration is a vehicle
used under the New York Convention. It's also inportant
to understand that it's a very unique termof art. It
generally does not affect, in fact, | think the
consensus generally is the New York Convention and the
arbitration nodel that it prescribes or provides is not
a consuner-oriented one, it is really a valid
commercial practice. It is generally a framework that
says that the parties in an international transaction
have agreed to use arbitration under the New York
Convention and the procedures and rul es thereof, that
it is binding, non reviewable, subject to very serious
public policy or fraud or other cases.

So, that the drafters really had that orientation. And
so, the only word that is nentioned in this context is
really arbitration. As we all know in the discussion
today is that there are a variety of out-of-court
mechani snms that are being explored. Everything from
medi ati on to onbudsman, codes of conduct, there are an
infinite variety, | think, that we will see energing on
t he gl obal market place.

Again, at the risk of being provocative, | think that
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there is not consensus yet, let ne put it this way.
That there is not consensus yet that Article 7 is
drafted in a way that is facilitating of these out-of-
court nmechanisns. And | would actually go so far as to
say that | think the current draft of Article 7 wll
not inherently preclude them but | think that it wll
i npede their developnment and | want to enphasi ze those
two words very carefully.

There's nothing about Article 7 that bans out-of-court

di spute settlenent, although, | think, there is sone
uncertainty about what excluding arbitration and its
proceedings really neans, |1'l| |eave that for another
day.

But as Dean Perritt said this norning, and I wsh | had
talked to himbefore I did nmy presentation, which

will give to the ILPF to put up on their Wb site, |
think we're in a tinme where one has to be cogni sant of
these things and that the | anguage that one cones up

Wi th, particularly one in which mandatory rul es
prescri be where a consuner can be sued or sue a

busi ness, actually need to take into account these non-
judicial out-of-court redress mnmechani smns.
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In my hunble opinion, | think Article 7, because of its
mandatory | aw nature, inpedes in fact that alternative,
whet her before or after the dispute has arisen. | think
the very nature of the way Article 7 is franed is that
it only sees judicial options.

And renmenber, and this is a very inportant point, that
in the Brussels Convention context, the simlar
provision that is found in the Brussels Convention is
read in the context of the relevant Ronme Conventi on
provi si on which says that no consuner can be denied the
rights of his hone state.

| would posit that if the Hague Draft were adopted,

that we would find a very inportant irony, which is
that, under the existing European system as Chris
Kuner said this norning, sone Menber States all ow
arbitration as a first resort prior to going to court.
Wthout dealing with that texture in the context of the
Hague Draft, we may in fact be presented with a
situation where if a consuner agrees consistent with
its national law to participate in an out-of-court

di spute settlenent, that because the texture is m ssing
in the current draft, that would be precl uded.
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| appreciate there mght be a controversial or
provocative statenent but | think we need to appreciate
that this is not insignificant in terns of
i ncorporating these provisions of the Draft Convention
into national law. And if they are drafted in such a
way as to be exclusively mandatory, | think there's a
distinct possibility that out-of-court..., the
di scussions that are going on at the very gl obal [|evel
i ncluding incorporation into the El ectronic Commerce
Directive by the EU to explore these and the work of
the United States Governnent and others wll in fact be
i npeded, although I don't think they will actually be
precl uded.

STEWART BAKER

Thanks. I'"'mgoing to give the last work to Geg and I'm
going to ask himto address sone of the practical

i ssues assum ng we do have a rule like this but we
allow for the possibility that nmerchants can refuse to
do business with particular jurisdictions that they
don't understand. How practical is that solution, what
issues are likely to arise? Feel free to draw on your
experiences in France and recent litigation, if you
coul d give us sone guidance on that, we would
appreciate it.
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GREG WRENN
Yes, we'll still be able to use Yahoo i n New Zeal and?

DAVI D GODDARD
Well, yes, just don't put anything that offends the
French on the site. That's ny only suggesti on.

STEWART BAKER
Rai nbow Warrior is in deep trouble.

GREG WRENN

Well, there's obviously a host of issues going on here.
Let me give you again fromthe trenches, practical
perspective, issues you got to deal with. | thought the
question earlier, | think it was M ss Rosenthal on the
previ ous panel raised about Venezuela, it was
entertaining because, of course, consuners in the U S.,
for the nost part, aren't going to know protection |aws
there, neither are nost of the vendors that you would
find.

And | think that just ultimately begs the question of,
you know, is a party in a better position to know when
it's an international transaction? And are we going to
treat these things |ike door-to-door sales where
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sonebody is comng to your house or is this travelling
in cyberspace. A lot of these things, | nean,
obvi ously, there's going to be a lot of policies that
need to cone into play and that it's not always going
to be clean lines. But | think there really needs to be
a lot of roomfor just nmaking anal ogies to historical
practices, historical principles fromthe physical
wor | d.

When you cone to San Franci sco and you buy the book
here, yes, we kind of joked about it but really, should
you really have nore rights if instead you travel in
cyberspace to a U.S. site, you knowit's a U S

mer chant and you acquire the products there. The
problens that cone in with that, before you answer it,
because |I'm sure you have, but let nme just interpose a
coupl e of problens around that.

As we've | earned and sone of you nay have heard about
the case we have in France, which is, really, raises a
| ot of issues and sone very difficult ones too because
it involves a subject matter that's not popular with
anyone i ncl udi ng Yahoo, but what we have there is a
situation where on a U S. site, run by a U S. conpany,
there's matters that are, you know, itens that are
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opposed to by third parties in a Wrld War ||
col l ectabl e category, that display Nazi Insignia. You
| ook at nost of these things, they're not there, you
woul d not think they' re necessarily by pro-nazi
supporters.

In any event, in the US., that's constitutionally

prot ected speech and Yahoo! with sonme broad outside
limts does not interpose and play censor. W don't
assune consuners want us deci ding what can and can't be
posted, it's otherwi se |legal content. Despite the fact
that it's a site targeted at the United States and it's
in English, a French court has held that the nere fact
that those itens can be viewed by French consuners
sitting at their termnals in France makes him you
know, gives him conpetence, gives himthe jurisdiction,
in French terns, to hear the case and apply French | aw
and i ssue orders hol ding Yahoo! |iable.

Now, part of what the case is focusing on now, which is
what we told themin the first hearing, is that's
technically inpossible on the Internet to know with

certainty where sonmeone is comng from

The only information that you have that's not provided
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by the user - and therefore easily falsified by the
user - is the Internet protocol address, a nunber that
i ndi cates where they are. That nay be sonething that
can be traced to an ISP that may be in a particul ar
country, but not only is that easily avoided or faked
by users, you find out things like, in France, sone
users of gl obal networks |ike AOL France | ook to us
like they're comng fromVirginia when they cone to our
site.

So, not only do you have to | ook at sone |evel and
consider what realistically can nerchants do, you know,
they may not know the person's com ng from Venezuel a
either, so there's real problens here that have to be
sorted out. And it's going to be in the granularity,
it"s going to be in the details that any sort of
solution is going to fly or not fly.

And whil e obviously consuner protection is a critical,
a critical aspect and feature that has to be dealt with
in all of these discussions, you also don't want to
make the burdens on nerchants so oppressive that you
really take away the potential of the Internet whether
it's the bal kani sation issue or whatever.
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And people need to keep in mnd, | think the great
potential for the Internet is not for the IBMs and the
Yahoos and the | arge conpani es that have nultinational
presence and that sort of thing. It's for the little
guy. It's for the smaller and nmedi um si ze busi nesses
that now have a way to be avail able and accessible to
much broader markets, whether it's donestically or
internationally, than they ever could before and that's
the great potential for Internet comrerce, that is the
great potential for devel opi ng econom es, existing
econom es and those are not necessarily people who are
going to be sophisticated. And so, it's not necessarily
correct, | think, to assune that they're always in a
better position to know how t hese things work.

So, again, if you're going to say to them vyou' re going
to hold themto all the laws of the two hundred sone
countries with Internet access, | think you will find
themcutting off, limting availability and things |ike
that. And, ultimately, that result is necessarily good.

STEWART BAKER
30 seconds from Mark and from Davi d.
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DAVI D GODDARD
|"d just like, | guess in ny 30 seconds, to endorse
what Greg said about paying attention to the detail,
paying attention to the conplexity of these issues,
novi ng beyond the easy rhetoric of freedomon the one
side, and pronoting confidence and protecting consuners
on the other. These are difficult issues, there are
very different approaches and | suspect that, in a year
or two, none of us are going to persuade people from
other cultures that theirs actually was conpletely
wong all the tinme and ours is right. W have to work
at how to acconmodate that sort of difference and we
have to work at how to accommodate the possibility that
we m ght not be right, that our assunptions may be
refined over tinme by experience. And we need to pay
attention to the transaction costs of sonme of the fine
edifices we’'re building and ask how i nportant those
edifices are in the light of the costs in invoking
t hem

In the light of all that, | guess | energe with a plea
that we nmake progress where we can. | think the Hague
Project is enornously inportant, enornously val uabl e.
It would be very sad if the things that we can't reach
agreenent about were to frustrate our making a
substantial contribution to greater certainty, greater
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predictability, |lower costs in the future of the
| nt ernet.

So, let's achieve what we can, it's enornously
inportant, it's enornously valuable, let's recognize
what we can't achieve or what we can't yet answer
coherently or conprehensively and park that. That would
be my suggesti on.

MARK BOHANNON

| actually sonewhat want to agree but caution follow ng
Davi d's proposal. The proposal, the Hague Proposal is
incredibly conplicated and I nean in this sense that
the provisions of the Hague Draft cover a w de, w de
range of transactions. W are obviously tal king
excl usi vely about the consuner context here. My
relatively late participation in this process suggests
that in fact the discussion and the exchange there is

i ncredi bly val uabl e.

| think, however, that if a final proposal is put
forward that does not, in fact, reflect the consensus
of governnents, stakehol ders including both consuners,
private sector and others, | actually think that a | ot
of work will go into sonething that will be politically
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i npossi ble to pass in Menber States, including the
United States and other states. And we're already
seeing things |ike provisions that suggest that nenbers
of the EU that currently are governed by Brussels and
Rome may in fact opt out of the Hague.

| think it's inportant that we not set the stakes too
hi gh because if, in fact, we do this only because it is
of value to the process that is going on, the dynamc
and the international dial ogue both between business,
consuners and governnments is very intense right now.
There is not consensus on key issues about choice of
forum nuch | ess choice of |aw questions.

So, | think we need to value the discussion that has
gone on there and the work that has gone on, but |
think we need to be realistic that there is not yet an
i nternational consensus about sonme of these very, very
sensitive issues and that if it goes forward for
ratification by Menber States, and that's of course the
ultimate step, but even before that, trying to cone up
with a consensus docunent for the diplomatic
conference, | think there would be sone of the
consequences that woul d not necessarily inure to the
benefit of the global comunity, but that is one
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per specti ve.

STEWART BAKER

Thanks. "Il just close with a word of warning fromthe
manuf acturer of the Sears steamiron: please renove

cl othes before applying iron. Thanks to this panel,
it's been terrific.
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